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REMARKS PREJUDICIAL TO DEFENDANT IN* 


COURT’S CHARGE TO GRAND JURY. 





There has been much controversy in the 
past over the question as to the advisability of 
abolishing the grand jury. Many just com- 
plaints have been made against this time hon- 
ored institution and the theory has been ad- 
vanced that the real reason for its existence 
especially that obtaining in the days of 
monarchical government, when the king 
or his officers were apt to charge a 
man with crime without the slightest justi- 
fication when necessary to the accomplish- 
ment of some desired end, has passed away and 
it is generally admitted that prosecution for 
crimes can be instituted more readily and 
with less.expense by information under oath 
of the prosecuting attorney. 

Another defect in the grand jury system is 
the limitation imposed upon the judge in his 
charge to the grand jury, the limitation that 
the court shall not call attention to particu- 
lar crimes or particular parties whom it is 
suspected have been guilty of,the commission 
of certain crimes. The effect of this limitation 
is very forcibly illustrated by the recent case of 
Fuller v. State, 37 So. Rep. 749, where the 
Supreme Court of Mississippi held that it was 
prejudicial error, as against one convicted of 
unlawfully selling liquor, forthe court in charg- 
ing the grand jury to have referred par- 
ticularly to the alleged offense of the defend- 
ant. In that case it appeared that in the 
charge to the grand jury the court said: 
‘*Have you never heard the name of Charlie 
Fuller?’’ This statement is the point of ob- 
jection in an appeal from a judgment convict- 
ing the defendant of unlawfully selling liquor. 
The Supreme Court believed that the charge 
given to the grand jury injured the defend- 
ant and awarded him a new trial. 

The court expresses itself very interestingly 
on this subject in its opinion. The court 
said: ‘‘It is required that the judge shall 
give certain statutes particularly in charge, 
and shall call the attention of the grand jury 
to its duty to examine in reference to violations 
of such other statutes as he may deem proper 





under the circumstances as they then, to his 
knowledge, exist. Among the statutes which 
by law he is specifically directed to call to the 
attention of the grand jury is the one against 
the unlawful selling of intoxicating liquors 

and others relating to vice of different kinds. 
The circuit judge is vested with power to 
specifically call the attention of grand jurors 
to all statutes which the public interest may 
require shall be brought to the consideration 
of the grand jury. This grant of power car- 
ries with it the authority to decide what class 
of offenses the public interest demands shal] 
receive special attention by the grand jury. 
And in deciding this the circuit judge must 
necessarily be guided, toa great extent, by his 
knowledge of the social conditions as they ex- 
ist in each county at the time when the grand 
jury is impaneled therein. Those statutes 
which may be most flagrantly and openly vio- 
lated in one county of his judicial district may 
be strictly observed in another, andthe same 
offense which is conspicuous for its presence in 
some communities may be equally as conspic- 
uous for its absence in others. It would be 
folly to hold that a circuit judge should not 
be permitted to charge the grand jury in ref- 
erence to a particular class of crimes, for the 
reason that such charge might have the effect 
of directing the attention of the grand jury to 
the individuals who are guilty of the crimes. 
In truth, this is the object at which the charge 
to the grand jury is aimed, the purpose which 
it hopes to effect. The circuit judge being a 
eonservator of the peace, and, in the discharge 
of his duty, having the peace and quiet 
of the entire district much at heart, being 
well advised as to the conditions existing 
locality within his district, his 


in every 
charge to the grand jury is intended 
to direct their deliberations into the 


channel which will result in the greatest good 
to the people of the entire county where the 
grand jury is impaneled. But while it is the 
duty of the circuit judge to so direct the at- 
tention of the grand jury, and while he is 
vested with vast power and fullest discretion 
in choosing the statutes upon which he will 
base his charge to the grand jury, and while 
he stands as a sentinel to watch and guard the 
interest of the people, and has authority to 
suggest to the grand jury the course their in- 
vestigation should take, he is not a prosecutor 
of any particular individual, no matter how 
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flagrant and notorious his violations of the law 
by current report or popular rumor may be. 
It is the province of the cireuit judge and his 
duty to inveigh against crime of all kinds and 
in every quarter, but it is a usurpation of 
power to denounce individuals, or to speci- 
fically direct the attention of the grand jury 
to any named person. It is not every man 
who is accused of crime who is guilty, and 
every man, whether accused or not, is entitled 
to the presumption of innocence until legally 
convicted. This presumption is binding upon 
the petit jury, and stands as a witness in favor 
of the defendant when on trial. It guards 
him before the grand jury until their investi- 
gations have produced proof believed by them 
which overthrows it. It protects him from 
the cireuit judge in his charge to the grand 
jury, and forbids that any word from that 
high station, so apt, on account of it dignity 
and importance, to influence by its slightest 
utterance, should prejudice the grand jury 
when it enters upon the consideration of vio- 
lations of the law. Every person accused of 
crime has the right to have his case investi- 
gated and passed upon by a fair and impartial 
grand jury, whose ears have never heard a 
suggestion of guilt from the presiding officer, 
and whose minds have not been prejudiced by 
any statement showing the opinion of the trial 
judge. Ifthe grand jury is to be kept free, 
as has been repeatedly announced by this 
court, from all undue outside influences, of 
what grave importance is it that this undue 
influence should not proceed from the very 
officers to whom they must look for guidance, 
and whose decision and judgment they must 
take as the law? And the general observa- 
tions made upon this line apply with equal 
force to all utterances of presiding judges, 
which, during the progress of a trial, might 
inure to the prejudice of defendants accused 
of crime. ‘‘Four things belong to a judge: 
to hear courteously, to answer wisely, to con- 
sider soberly, to decide impartiallv.’’ This 
rule of conduct embodies the wisdom of the 
ages, and has never heen improved upon dur- 
ing all the lapse of time since enunciated by 
the ancient sage and philosopher. It is the duty 
of the trial judge to do all in his power to 
conserve the public interest, to see that the 
peace and quiet of the country are preserved, 
nnd to administer the law with firmness, yet 
with unswerving justice and impartiality. In 





the instant case we are constrained to hold 
that each of the assignments of error based 
upon the language of the trial judge is well 
taken. His charge to the grand jury, in 
which, by name, he called attention to a par- 
ticular individual. and the connection in 
which the language was used, must necessarily 
have grievously biased the minds of the grand 
jurors against the person so invidiously 
singled out. It is no reply to this conclusion 
to say that the words as quoted in the motion 
to quash are not of themselves either denun- 
ciatory or accusatory of the person named. 
We must view this matter im a reasonable 
way. When we remember that the attention 
of the grand jury was at this very time being 
specifically directed to the violations of the 
law prohibiting the unlawful sale of vinous 
and spiritous liquors, and while the trial 
judge was impressing upon the grand jury 
the duty which their oaths imposed upon 
them to indict all violators of that law, the 
naming of any particular person in this direct 
connection was tantamount to a statement to 
the grand jury that in the opinion of the 
trial judge, he, the party so named, was 
guilty of violating the statute then being dis- 
cussed. From this point of view further dis- 
cussion is unnecessary to show to any candid 
mind that such an utterance, made under 
such circumstances, must inevitably have 
infringed upon the constitutional right of the 
appellant to have his case investigated by a 
fair and impartial jury, free from all outside 
influences. 


NOTES OF IMPORTANT DECISIONS. 


SHERIFFS—LIABILITY FOR THE DESTRUCTION 
or Goops HELD tn Custopy.—That the sheriff 
is not an insurer of goods held by him in custody 
is strongly averredin the recent case of O'Bryan 
Bros. v. Webb, 37 So. Rep. 935. where the Su- 
preme Court of Alabama held that the 
duty of the sheriff to keep safely prop- 
erty in his custody under a writ of ven- 
ditioni exponas is not absolute, but he is re- 
quired only to use reasonable care and diligence. 
In this case it appeared that the plaintiffs, 
O'Bryan Brothers, were also plaintiffs in an ac- 
tion to recover money against one Abernethy, in 
which attachment was levied on a stuck of goods, 
and plaintiffs had judgment with order for sale 
of attached property. The sheriff failed to exe- 
cute said rendition’ exponas and to make plaintiff's 
recovery thereon, and for that failure this suit is 
brought. ‘The defense was that the property at- 
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tached was destroyed by fire prior to the adver- 
tised day of sale, without fault cf the officer. 
The court said: 

**The sheriff having the custody of the prop- 
erty under the levy of the attachment, it was his 
duty to preserve it and keep it safely; but this 
duty was not an absolute one. He was not an 
insurer of the property against fire, or other ad- 
ventitions destruction or loss; but it was incum- 
bent upon him only to use reasonable care and 
diligence in keeping it—the care which a man 
‘of ordinary discretion and judgment might 
reasonably be expected to use in reference to his 
own property:’ and he and his sureties are liable 
only for a loss which has resulted from failure on 
his part to use that degree of care. [rice v. 
Stone. 49 Ala. 543.551; 25 Am. & Eng. Ency. Law, 
pp. 712, 738.” 


Lire INSURANCE — REPRESENTATION AS TO 
HEALTH IN APPLICATION FOR INSURANCE.—A 
man who states in an application that he has 
never been sick should think over the matter care- 
fully. for, after his death, the insurance company 
is very often able to deny his beneficiary relief 
by showing that, at some time in the dim past of 
his life. he was troubled with delirium tremens or 
some other fleeting indisposition which he may 
have forgotten or may have escaped his 
notice. This admonition is quite apropos to the 
recent case of Winn v. Provident Life and Trust 
Co.. S91 N. Y. Supp. 167, where the appellate 
division of the supreme court hold that where, 
prior to the making of an application for insur- 
ance. insured applied to a sanitarium for treat- 
ment for alcoholism, and was there treated until 
a complication of diseases required that the treat- 
ment be discontinued, whereupon insured left 
the hospital, during which time bis nervous and 
physical condition were such that he remained in 
bed most of the time, and in his application for 
treatinent at such institution he stated that he 
had drank for 14 vears to the extent of 25 drinks 
a day. a statement in his application for the pol- 
icy. that he had never been seriously ill, was false 
and frandulent. The court, in its opivion, has 
this to say: 

~The insured was asked a series of questions as to 
whether he had specific diseases, or symptoms of 
them, amongst which was the inquiry as to 
whether he had had any affection of the nervous 
system. or had ever been seriou-ly ill: to all of 
which he answered * No.” Then followed an in- 
quiry asking him to name his family physician or 
usnal medical a'tendant, and to also name any 
other medical attendants whom he may have had 
within 10 years, or for any serious complaint or 
protracted iliness. ‘To this inquiry he stated that 
he had had no regular physician, but named a 
Dr. Little, giving his residence. he uncontra- 
dicted evidence shows that in February, 1896, the 
insured applied to the Baker-Rose sanitarium for 
treatment for alcoholism, and was there treated 








by Drs. Trigg and Marshall until a complication 
of diseases became manifest, and treatment was 
discontinued, and he left the institution. During 
this time his nervous and physical condi.ion was 
such that he remained in bed most of the time. 
In his application for treatment in that institution 
he stated ‘hat be had drank for 14 years and that 
he was taking 25 drinks daily. The purport of 
these questions was to obtain a history of his ail- 
ments and the medical services which he had re- 
quired. It is true that he only partially answered 
the qnestion with respect to his physicians, and 
that, therefore, it cannot be said that he made a 
false s'atement because he made no statement at 
all: yet he did state that he had never been seri- 
ously ill, or had any affection of the nervous sys- 
tem. It can hardly be said that a man who is so 
addicted to the liquor habit that he takes 25 
drinks daily. and enters an institution for alco- 
holism, and treatment is discontinued because his 
physical and nervous condition is such that the 
treatment cannot be continued, and he is so pros- 
trated that he remains in bed most of the time, 
has never been seriously ill. The appellant was 
entitled to know these facts, and the concealment 
of them was fraudulent.”* 








RIGHT OF REMOVAL OF CAUSES ON 
BEHALF OF NON-RESIDENT MASTER 
DEFENDANT. 

This article is intended to treat the right of 
removal on behalf of a non-resident defendant, 


-who has been joined in an action for tort with 


a defendant, who resides in the state where the 
action was brought and where the plaintiff re- 
sides. This question most often affects a 
non-resident emplover, who has been sued for 
personal injuries by a resident servant. In 
treating this phase of the law, afew general 
principles, which are too well established to 
need citation of authority, will be stated. 

In construing the federal statute, which a- 
lone gives the right of removal, the courts have 
universally held that the citizenship of all 
the defendants must be diverse from the 
citizenship of all the plaintiffs in order 
to give rise to the right of removal 
from the state court into the federal 
court upun the petition of the non-resident de- 
fendant. It is alsoadmitted that the right of 
removal must be determined by the federal 
court from the allegations cf the plaintiff’s 
petition, and if it appear from an inspection 
of that petition alone that a joint cause of ac- 
tion is stated against both the resident and 
non-resident defendants, then there is nose- 
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parable controversy, and the right of removal 
does not exist, unless it be both alleged in the 
petition for removal and proved to the satis- 
faction of the court that the joinder of the re- 
sident defendant was unlawful and made for | 
the fraudulent purpose of depriving the-non- 
resident defendant of the right of removal in- 
to the federal court. 

When a resident defendant is so joined un- 
lawfully for the purpose of defeating the right 
of removal, he is usually designated as a ‘‘sham 
defendant.’’ This article undertakes to set 
forth the law with reference to who are and 
who are not ‘‘sham defendants.’’ Such fact 
may appear either upon the face of the com- 
plaint, or by reference, 
after appropriate allegations in the petition 


upon an issue joined 


for removal. 
If it appear upon the face of the com- 
plaint that no cause of action is stated 


against the resident defendant for the rea- 
son that he is not charged in the complaint 
with any physical connection wth the act 
out of which the injury then the 
complaint may be dismissed as to such re- 
sident defendant, and the petition for removal 
by the non-resident defendant allowed.' When 
it appears upon the face of the complaint that 
the negligence complained of is directly at- 
tributable to a servant, with whom the master 


grew, 


is joined as defendant because of his lability’ 


for imputed negligence, there is presented a 
very delicate question for determination, and 
one which has so far not been squarely decided 
by the United States Supreme Court.? We 
apprehend that the question will turn largely 
upon the lawof the state where the tort oc- 
curred. Ifthe law of such state holds both 
master and servant jointly liable for the negli- 
then we believe 
treated by the 


alone, 
must be 


gence of the servant 
the cause of action 

federal court as entire.* Inthe case of Dixon 
v. Railway Company,* the intimation of the 
court is that such question should be deter- 
mined either upon demurrer in the state court 
or set up as matter of defense on the trial, but 
that the federal court must take the case as 
it finds it statedin the complaint. No diffi- 
culty on this score arises when the negligence 
complaint as proceeding 


is charged in the 


! Gustafson y. Ry. Co., 128 Fed. Rep. 85. 
2 Dixon v. Ry. Co., 179 U. 8. 131. 
* Charman vy. Ry. Co., 105 Fed. 
4179 U.S. 134. 


Rep. 449. 


| 
| 
| 


jointly and concurrently from both master 
and servant. Insuch a case independent torts 
are charged te both for which they are jointly 
liable. 

When, however, the petition for 
alleges thatthe resident servant was unlaw- 
fully joined for the fraudulent purpose of pre- 
venting removal to the federal court by the 
non-resident master, then this question must 
be determined by the federal court.’ If the 
petition allege merely that there is a separable 
controversy, there is no right of removal. If 
the petition allege alone that the resident ser- 
vant was joined for the fraudulent purpose of 
preventing removal, then there is no right of 
Both the unlawfulness of the joinde 
such unlawful 

these allega- 


removal 


removal. 
and the fraudulent purpose of 
joinder must coneur.® When 
tions are traversed by the plaintiff, the issue 
must be heard in the federal court, and the 
burden of proof rests upon the defendant, 
petitioning for such removal, to establish the 
allegations of his petition. ‘The motive prompt- 
ing a plaintiff in joining a resident servant as 
defendant with a non-resident master is wholly 
immaterial, provided the right of such joinder 
exists.‘ The real question, therefore, in any 
case is whether or not « cause of action exists 
against such resident servant. 

When the petition for removal alleges that 
no cause of action exists against the resident 
servant, and whose joinder is, therefore, 
lawful, what is the test by which to determine 
the unlawfulness of such joinder’ Evidently 
the federal court motion to 
cause could not try the question upon its mer- 
its, because the plaintiff is entitled. under the 
law of the land, to atrial by jury of his cause 
of action. On the other hand, if a plaintiff, 
in an action for personal injuries, 
vant as defendant who was not present when 
could not, by 


upon remand a 


joins a ser- 


= 


the injury occurred and who 
any physical possibility, have contributed to 
the injury, then it would be absurd to say that 
The courts have 
that when the 
between master 
untrue and un- 


such joinder was lawful. 
laid down as a general rule, 
allegations of joint liability 
and servant are so palpably 


fourded in fact as to make it improbable that 


the plaintiff could have had a bona fide be- 
5 Duaghtry y. Ry. Co., 188 U. 8. 303, 
* 18 Ency. P. & P. 202. 


* Hukill v. Ry. Co., 72 Fed. 
’ Dow y. Bradstreet Co., 46 Fed. 


Rep. 745. 
Rep. 828. 
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lief in his right to recover against such servant, 
then the joinder of such servant is unlawful.® 
But we wish a more exact standard, by which 
to determine the degree of palpability in the 
truth or untruth of the allegations of joint lia- 
bility. To this end we submit the following 
general propositions as sustained by the au- 
thorities : 

1. If the resident defendants were about 
the place, or the instrumentalities where, or 
by which the injury occurred, and it might 
reasonably be said that something by them 
then and there done, or which was by them 
negligently omitted to have been done, might 
have proximately contributed to the injury, 
then such resident defendants cannot be re- 
garded as ‘‘sham defendants.’’!° 

2. If, under the facts of a particular case 
and under the law of the state where the in- 
jury occurred, the plaintiff might, in good 
faith, entertain a belief in the facts upon 
which the liability of all the defendants is pre- 
dicated, then his motive in joining two or more 
persons as defendants cannot be questioned, 
and the petition for removal should be denied. 
In other words, both the unlawful joinder and 
the fraudulent purpose must concur, and the 
absence of either element will defeat the right 
While it is true that a palpable 
absence of fact in the allegations of joint lia- 
bility may be a cireumstance from which a 
fraudulent purpose may be inferred, yet no 
amount of proof that the purpose was to de- 
feat the jurisdiction of the federal court can 
assist in establishing the other element, to-wit, 
a palpably unfounded set of facts. ‘Thus it 
appears that the motive is a wholly secondary 
consideration. He, who alleges, by his peti- 
tion for removal, these two necessary ele- 


of removal. 


ments, must first proceed to establish the 
first, and if he fail there, it will be futile for 
him to seek to establish the second.!! 
Joun J. McSwain. 
Greenville, S. C. 


® Warax vy. Ry. Co., 72 Fed. Rep. 637. 
” Price v. Ry. Co., 98 Fed. Rep. 2. 
ll Deere v. Ry. Co., 85 Fed. Rep. 879. 





COMMERCIAL RELATIONS BY THIRD 
PARTIES. 


Scope of This Article.—Whilst this subject 
might with interest and profit be treated from 
other standpoints, such as the ethical and the 
economic, it is intended at present to treat the 
subject of boycotts and kindred practices apper- 
taining thereto from the legal point of view 
alone, and to attempt to classify the decisions of 
the courts (having a special reference to those 
of the United States) in defining the essentials 
that comprise actionable wrongs. The limita- 
tions of this article preclude the mention of 
many details, and the use of much helpful illus- 
tration. One relevant and important topic bas 
also been necessarily omitted, viz., the equitable 
jurisdiction of courts and the relief which 
equity- would be justified in granting. 

Rise and Growth of Trade Unions.—'To-day 
as the logical, necessary, and legitimate counter— 
part of the large corporation, we have the trade 
unions. Neither the right nor the expediency of 
such organizations is questioned. Co-operation 
by and between those having like interests to 
guard and foster is but a heritage from the im- 
pulses that rescued man from his primaeval seg- 
regate state, and induced him to seek a higher 
plane as a factorin the social unit. It has been 
a cherished principle of our courts that the 
genius of our free institutions, social, political, 
and industrial, encourages men to seek greater 
fortunes and larger opportunities in life; and 
that combinations of laboring men for the pur- 
pose of securing greater wages for their hire, 
or self-improvement in any way.and of capital to 
mass together its strength to enlarge industrial 
activities, are legitimate and commendable. It 
is adjudged ignoble to do so only as wantonly 
irrespective of the legal rights of others. 

Statement of Some General Principles.—A serious 
difficulty has arisen in determining what means 
the individual or organization may employ in 
enforcing its demands upon another individual 
or organization, and in distinguishing to what 
extent one isimmune in business from the en- 
croachments of another. 

In Beck vy. Railway 
tective Association,! in which the defendant 
association by violent and coercive measures 
had attempted to dictate what men the plaintiff 
should take into his employ, the court seems to 
state fairly the rule for the case involved 
Speaking of the employer, it was stated: **The 
law protects them in the right to employ whom 
they please, at prices they and their employer 
ean agree upon, and to discharge them at the 
expiration of their term of service, or for viola- 
tion of contracts. This right must be obtained 
or personal liberty is a sham.’ Continuing 


‘Teamsters’ Pro- 


142L. R. A. 407. 
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further, and speaking of the employed, it was 
said: ‘So also the laborers have aright to fixa 
price upon their labor, and to refuse to work un- 
less that price is obtained. Singly or in combi- 
nation they have this right, They may organize 
in order to improve their condition and secure 
better wages. They may use persuasion to in- 
duce men to join their organization orto refuse 
to work except for an established wage: they 
may present theircase tothe puplic in news- 
papers, or circulars, in a peaceable way, and 
with no attempt at coercion. If the effect in 
such a case is to ruin the employer it is damnum 
absque injuria, for they have only exercised their 
legal right. The law does not permit either 
party to use force, violence, threats of force or 
violence, intimidation or coercion.” 

Akin to the principles stated above is to ¥e no- 
ticed what is comprehended in the term ‘*com- 
petion’-—what certain acts are licensed within 
its domain.and what are not. Itis a principle of 
law. long and fully established, that one has 
no legal protection from the sharpest competi- 
tion by those engaged in a similar business, and 
defendants at the bar have constantly sought to 
justify their tortious acts as within the legal- 
ized scope granted by mere competition. But 
in doing so they have often made a fatal error, 
In eombining fora just attainment, they have 
often devised means that could only stifle and de- 
stroy competition itself, and shut others out 
from the rights and benetits which they 
themselves were claiming. While what compe- 
tion really means, and the application of the 
principles sanctioned by it have raised serious 
and perplexing questions, the courts seem to have 
met them fairly and to bave found their solution in 
old established principles not different from those 
generally invoked in determining liberty and 
license of action by one person toward another. It 
is when one oversteps the line and attemps to en- 
hance his owninterests by tearing down the law- 
ful business of another through frand and vio- 
lence, prompted by a malilicious motive, that his 
acts cease to be competion alone, and become ac- 
tionable wrongs. ? 

The courts have not only observed great in- 
justice in the permitting of business enterprises 
to be dominated by boycotts, but have also given 
expression to the great dangers that would be 
attendant with such practices. Nothing jeopard- 
izes the business interests of a commonwealth 
more effectively than a feeling of insecurity. When 
one invests his money ina business enterprise 
it is necessary for him to know whether his own 
judgment may direct its mangement and detail, 
or whether the violence and ignoronce of others 
isto supplant him. Business men havea gen- 
eral idea of their rights and immunities under 
the law, and a confidence of their enforcement 


2 2 Bishop’s Criminal Law, sec. 2380, note; Hilton y. 
Eckersley, 6 BE. & B. 47: Carew v. Rutherford, 106 
Mass, 1. 





which is indispensable. Neither does our sense 
of justice allow thata business should be dic- 
tated and controlled by those who bave no in- 
terest therein and no capital invested, who are in 
no way responsible for its losses or failures and 
receive no direct benefit in its suecess, and are 
nonparticipators in the protit. If, for example. 
a labor union may by coercive measures control 
in the employment of help by a corporation. 
stipulating as to whom they shall employ, and 
the wage that shall be paid where is the dictatorial 
power going to be made to end. It would not be 
contined to matters of employment. Power thus 
given would be insatiate in its demands for more. 
and precedents furnish no guaranty of a mod- 
erate and reasonable use of itt indeed, the direst 
acts known to time, and those which humanity 
most regrets have been wrought by men in the 
exercise of irresponsible powe. 

Its Meaning and Definitions.— Let us now 
consider what the boyeott really is. and what 
the essentials of boycotting are that will consti- 
tute an actionable wrong. Some mention must 
be made from both the standpoint of the civil ac- 
tion and fromthat of the criminal action as 
they are not in all respects similar. 

It will be observed from the statements made 

that both parties in the subject under disenssion 
have rights which, perhaps, though not strictly 
so in all phases, may, with general propriety, 
be called inherent; therefore an amicable and 
praiseworthy solution of differences is to be ob- 
tained by negotiation and adjustment by and be- 
tween the opposed forces, with the limitations of 
each to be prescribed by the courts of justice. 
_ A boycott, as commonly understood, ‘is a 
combination of many to cause a loss toone per- 
son by coercing others, against their will. to 
withdraw from him their beneficial business in- 
tercourse through threats that unless those 
others do so, the many will cause similar loss to 
them.” 

Black’s Law Dictionary detines a boycott as **a 
conspiracy formed and intended directly or indi- 
rectly to prevent the carrying on of a lawful busi- 
ness or to injure the business of anyone by wrong- 
fully preventing those who would be customers 
from buying anything from or employing the 
representatives of said business. by threats, in- 
timidation, or other forcible means.” 

The Century Dictionary detines a boyeott to 
be ‘tan organized attempt to coerce a person or 
party into compliance with some demand, by 
combining to abstain or compel others to ab- 
stain from having any business or social relations 
with him or it; an organized persecution of a 
person or company as a means of coercion or in- 
timidation or other forcible means.” 

Fauntelroy, J., thus states it: ‘The essential 
idea of boycotting, whether in Ireland or the 
United States, is a confederation. generally se- 


® Toledo. ete., Ry. Co. vy. Penn. Co., 54 Atl. Rep. 
730. 
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cret, of many persons whose intent is to injure an- 
other by preventing any and all persons from do- 
ing business with him, through fear of incurring 
the displeasure, persecution and vengeance of 
the conspirators.” + 

Sage, J., gives this definition: ‘A boycott is 
an illegal conspiracy in restraint of trade.”’ ® 
This definition, however, seems to invite inquiry 
rather than to closely define. 

The term “boycotting” is of recent origin, and 
is derived from the name of Captain Boycott, an 
Irish landlord in Ireland, upon whom the system 
was severely invoked during the land agitation 
there in 1880-81, he having incurred the dis- 
pleasure of certain land tenants. The system 
was repeatedly resorted to by the agrarian asso- 
ciations, and has since been made the subject of 
criminal conspiracy. But while, therefore, the 
“sboycott”’ is found only in late decisions, yet it is 
belicved that it has called into operation no new 
principles of law, but merely that old and well 
established rules of the common law are made to 
apply. Indeed, it seems that many of the ac- 
tions brought in the old common law courts 
arose from acts not differing greatly from those 
compris ng the modern boycott. Some of these 
will now be mentioned. 

The earlier instances appearing in the books 
where a right of action was granted to a plaintiff 
because of the interference with his business re- 
lations with others seem to have to have been 
where tenants were threatened in life and limb, 
‘so that they departed from their tenures to the 
plaintiff's damage.*® This appears. to have 
been avery common cecurrenee, and there was a 
common law wit used specially in such cases: 
**Quare tenentibus de vita et mutilatio.e membro- 
rum suorum comminatue suit.’ Another instance 
is, “if the comers to my markets are disturbed or 
beaten by which I lose my toll, Ishall bave a 
good action for tre-pass on the case.” 7 A 
case is also recorded where an abbot brought ac- 
tion against those who rougbly disturbed them 
who came to his chapel so that he was deprived 
of the value of their offerings. * The courts at 
an early period also distinguished between il- 
legitimate interference with another's business, 
and mere competition. Thus it was held that if 
a new school was set up in the town so that 
“whereas the plaintiffs were used to get for a 
child 40d. per quarter, now they get but 14d. per 
quarter,’ no action would lie against the com- 
petitor; * so where a eompetitive miller di- 
verted the plaintiff's trade.1® Another im- 
portant case bearing on the principles under dis- 


4 Crump v. Commonwealth, 10 Am. St. Rep. 895, 

* Casey y. Cincinnati Typographical Union, 45 Fed. 
Rep. 235. 

6 9 Henry 7, 7 (1494). 

7 14 Henry 4, 47 (1410); 29 Edw. 3, 18 (1356). 

§ Bellevue A. Sur. C. (1896). 

* 11 Henry 4, 47 (1410). 

10 22 Henry 6, 14 (1621). 





eussion was Garrrett v. Taylor,!! in which re 
lief was granted for threatening to mayhem and- 
vex with ‘suits’? the plaintiff's customers and 
workmen, ‘‘whereby they durst not work or 
buy.”? I think the early English cases just cited 
show that the modern boycott is not new in its 
legal aspect, as is sometimes insisted, but 
that it it may be considered in the light of prin- 
ciples enunciated by the common law courts cen- 
turies ago. I shall now mention in topical form 
some of the distinguishing features and essential 
elements of the modern boycott, as decided upon 
by our courts. While these topics are chosen 
more or less arbitrarily, it is deemed they are de- 
serving of special consideration. 

It will be observed from the definitions which 
have been given above that a boycott contem- 
plates the idea of a combination or conspiracy. 
The acceptation of the term also includes that 
the combination or conspiracy may be an act by 
the one party against another directly, or it may 
be an interference by a third party with the 
business relations of two other parties with 
each other. While the object sought in either 
case is practically the same, and substantially the 
same judicial principles govern in both, yet the 
cases arising where three parties are involved 
have received much the greater attention in 
the courts, because in them there has been a 
greater opportunity for the exercise of coercion 
and malicious intent. 

What Boycotts are Cousidered Lawful.—The 
accepted definitions seem to negative the idea 
that all boycotts are unlawful, although the 
term has been sometimes loosely so used; but 
this latter view would make the definition de- 
pend wholly upon the legality of the object and 
means employed, irrespective of results. Some 
of the most effective boycotts are accomplished 
by peaceable and legitimate means. Butto re- 
ceive the sanction of the law,there must be alaw- 
ful object sought, and by lawful means. There 
is aslight variance in the decisions as to what 
may be considered a ‘‘lawful object’’ or ‘lawful 
means,’ and sometimes both have been made to 
depend upon extraneous results, as it has been 
held, and actionable wrong for railway e¢m- 
ployees to suddenly cease work by concerted ac - 
tion, even though they did so peaceably and 
with legitimate objects in view, on the theory 
that thay were violating a duty which they owed 
to the public. It has also been adjudged unlaw- 
ful for journeymen tailors to agree to quit peace- 
ably in a body whena large number of garments 
were unfinished. but this is believed a wide ex- 
tension of the rule in permitting action to be 
brought unless on contractual relations. An- 
other writer, by way of illustration, states that 
trades unions may with impunity combine to 
boycott goods that do not bear the union label, 
and that temperance organizations could legiti- 
mately agree to boycott goods sold by a 


11 Cro. Jac. 576 (1621). 
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groceryman who is also the vendor of liquors. 

The English case. Allen vy. Flood,!? is 
interesting in this connection. A _ representa- 
tive of the ironworke's on a ship procured 
the dicharge of two shipwrights, also work- 
ing thereon, under a threat to the employer 
that unless the shipwrights were so discharged 
the iron workers would quit. The shipwrights 
were discharged, and because of this brought 
action in tort against those who had procured 
their dismissal. The plaintiffs recovered a ver- 
dict below, but the decision was reversed in the 
House of Lords by a vote of six to three. How- 
ever, in the suecessive couris, out of twenty- 
one judges and lords, thirteen held the act of 
the ironworkers an actionable interference with 
labor. The lords appear to have based their 
opinion onthe grounds that there was no con- 
spiracy, and the employer was induced to break 
no contract in discharging the plaintiffs. 

In Bohn Manufacturing Company v. Hollis,!* 
the defendants were retail lumber deal- 
ers, and formed a voluntary association 
whereby they mutually agreed not to buy of any 
wholesale dealers who should sell lumber to 
persons, not dealers,at any place where a member 
of the association was carrying on business. 
The object of the association appears to have 
been to protect its members against sales by 
wholesale dealers to contractors and consumers. 
A dealer having made such a sale, the secretary 
of the association was about to issue a circular to 
its members, apprising them of the fact, when 
the plaintiff brought action to have him enjoined 
from so doing. ‘The injunction was denied and 
the case dismissed. The court reasoned that the 
defendants had similar legitimate interests to 
protect, that their association was a voluntary 
one, using no coercion, and that there was no 
agreement to induce others to enter into the 
boycott. The court inferred that 
the practice of the wholesale dealers in 
selling eontractors and consumers was 
a menace to the of the defendants 
against which they might protect themselves by 


also 


to 


business 


lawful combination. 

Chief Justice Shaw, in his able opinion 
Hunt v. Commonwealth,'* in which certain 
members of the Boston Journeymen Bootimakers’ 
Association were indicted for conspiracy in at- 
tempting by combination to raise their wages, 


In 


and which opinion has been understood to de- 
cide that working men unquestionably have the 
right to combine together for sueh a purpose, 
although the opinion was written merely to de- 
cide the suflicieney of the indietment as framed, 
said: ‘Suppose a class of workmen, impressed 
with the manifold evils of intemperance, should 
agree with each other not to work in a shop in 
which ardent spirits was furnished, or not to 
12 (1898) A. C. 156. 


1S 54 Minn, 228. 
M4 4 Met. 111. 


work in ashop with any one who used it, or not 
to work for an employer who should, after no- 
tice, employ a journeyman who habitually used 
it, A workman who should still persist in the 
use of ardent spirits would find it more difficult 
to find employment; a master employing such 
an one might at times experience inconvenience 
in losing the services of a skillful but intemper- 
ate workman. Still it seems to us that as the 
object would be lawful, and the means not un- 
lawful, such an agreement could not be pro- 
nounced a criminal conspiracy.”” A long line of 
decisions agree that certain boycotts and combi- 
nations are not repugnant to legal principles 
when their object, and means of attaining it, are 
unlawful. However, as stated above, the courts 
do not in all instances agree as to what may be 
considered lawful. and some have taken a less 
liberal view than that stated by Chief Justice 
Shaw.!? 

Conspiracy.—As before stated, the accepted 
detinitions of a boycott are all made to rest upon 
the idea that a combinatien or conspiracy obtains. 
However, in regard to the civil action against a 
boycott, the term *‘conspiracy’” may properly be 
used only in forming a descriptive definition. 
There is, strictly speaking, no civil action against 
conspiracy,!® nor is it necessary that a con- 
spiracy exist thata plaintiff may have a rigbt of 
action because of wrongful interference with his 
business relations.!* Parties affected by a con- 
spiracy may waive a criminal prosecution, and 
bring an action for damages where injury has 
been sustained,!* but the gist of all civil actions 
for damages isthe actual damage sustained and 
not the conspiracy, or confederating together.!” 
The plaintiff must show a cause of action irre- 
spective of a conspiracy, although proof of a con- 
| spiracy is usually necessary as a matter of evi- 
dence where the acts alleged are of such a na- 
ture as to preclude the idea that they could have 
been done without a conspiracy existing. 
| A review of the penal statutes of the several 
| states of the Union as to boycotts and labor com- 
| binations (for a compilation of which the writer 
| isindebted to the Sixteenth Annual Report of 
| the Commissioner of Labor. 1901) shows that 
| twenty-four states have made such combinations 
an indictable offense under statute: also two other 
states have thought it neeessary to protect labor 
organizations by special statute. giving them a 
guaranteed range that shall not be regarded a 
conspiracy. ‘These statutes are in slight respects 
different, and subject to interpretation by the re- 
spective state courts, but, in general, they seem 
to make the subject of criminal prosecution the 
mere conspiracy to do those acts, and by those 
means, Which, if accomplished, would form the 





16 State vy. Stewart, 59Am. Rep. 710. 

16 Bigelow on Torts, 214; Cooley on Torts, 125. 
17 Robinson v. Parks, 14 Atl. Rep. 411. 

18 Herron y. Hughes, 25 Cal. 555. 

Am. & Eng. Ene. of Law, Vol. 6, p. 873. 
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gist of a civilaction. As the differences existing 
with respect to actions brought under thestatute. 
and where no statute exists, are more properly 
matters of pleading and procedure they will not 
be discussed here. 

While the statement just made as to the appli- 
cation of the statutes is believed correct, it is in- 
teresting to notice how at times the legislatures in 
passing them have, in defining a conspiracy, ab- 
rogated the common law meaning of the term, 
aided by some holdings thereunder that do not 
seem fully sound, but which itis believed have, in 
the inain, been cured by subsequent legislation. 
The state of New York furnished a good ex- 
ample where probably the first trial in this 
country for conspiracy to raise wages occurred 
in 1741. in which bakers were convicted of con- 
spiracy for refusing to bake until their wages 
were raised.?° and the same principle was 
adhered to again in 1810. In 1834, Judge 
Savage. in the noted case of People y. Fisher,?! 
held certain journeymen sboemakers liable 
for conspiracy for merely agreeing to- 
gether not to work until better wages were ob- 
tained. ‘This decision was rendered in constru- 
ing the agreement to be *‘an act injurious to trade 
or commerce,” which by statute was a penal 
offense. This case was considered an authority 
for the proposition that workingmen could not 
combine to peaceably raise their wages in New 
York without forming an unlawful conspiracy, 
which rule was followed until 1870, when its 
harshness was realized, and a more liberal one 
was adopted by statutory enactment. Whether 
or not a conspiracy exis’s depends upon whether 
a lawful object is sought, or whether lawful 
ineans are being employed in its accomplishment, 
both of which must be determined by consider- 
ing what elements constitute a lawful or unlawful 
purpose, and what means may with impunity be 
employed. : 

Malicious Intent.--The terms **malice,”’ 
tive.’ and ‘‘intent”’ are used ina liberal.sense in 
the books, and in theirapplication are not clearly 
differentiated. Malice is constantly referred to 
as an essential of a boycott, and boycotting, when 
actionable, as a malicious wrong. Itseems, how- 
ever, that term ‘malice’ should find its 
application respective to the intention of the 
and not to hismotive. In Barr y. Es- 
sex Trade Council,*? the court said: ‘When 
we speak in this connection of an act done 
with a malicious motive it does not necessarily 
imply that the defendants were actuated in their 
proceeding by spite or malice against the com- 
plainant in the sense that their motive was to in- 
jure him personally, but that they desired to in- 
jure him in his business in order to force him not 
to do what he had a perfect right todo.” Itisa 
malicious wrong to intentionally do those things, 


“mo- 


the 


offender. 


20 Trial of Journeymen Cordwainers, p. 83 (1810). 
21 4 Wend. 9. 
22 30 Atl. Rep. 8&1. 





withous legal excuse, that will in the natural 
course of events injure another in his lawful pur- 
suits and attainments. Malice does not mean 
merely an intent to harm, but an intent to do a 
wrongful harm or injury, and if the said acts are 
wrongful, malice will be implied, and the wrong 
done a malicious one.** In Keeble v. Hecker- 
ingill,?4 the defendant had persisted in 
firing guns to frighten away wild fowl 
about to enter plaintiff's decoy pond. In discus- 
sing the case Lord Holt said, relative to the in-" 
tent: “If the defendant had merely set up a 
second decoy, no action would lie; but it is other- 
wise where a violent or malicious act is done to a 
man’s occupation, profession, or way of gettinga 
livelihood.” 

Violence and Intimidation.—It has sometimes 
been difficult to determine what acts were com- 
prised in these terms because of the shrewdly 


concocted subterfuges that offenders have in- 


vented to cover their malicious deeds. The law, 
however. looks rather to the object and effect than 
to the means employed. Fora trades union to 
place a **picket’* around the premises of one boy- 
cotted is an act of intimidation, and ‘‘actual vio- 
lence or threat of violence is not needed to make 
a boycott unlawful when intimidation and coer- 
cion are employed to prevent persons from deal- 
ing with the persons boycotted.**?> It was held 
to be a threat of violence when a trades union in- 
formed one whom they wished to boycott that 
they had substantially ruined the business of cer- 
tain other persons.2® A simple request by a body 
of strikers under circumstances that convey a 
threatening intimidation is held to be no less ob- 
noxious than to use physical foree.27 The dis- 
play of banners was a mere request thereon to 
boycott the plaintiffs was held to be an act of 
intimidation because of the power that was known 
to exist tc enforce the request, and it was held 
not necessary that the intimidating acts be done 
on the premises of the plaintiff.25 It is therefore 
seen that intimidation and threats of violence can- 
not be entirely hidden under sophistry and pre- 
tenses, but that intent and results will be made to 
govern. 

Interference With Respect to Contractual Re- 
lations.—It seems now fairly well settled tbata 
body of working men have aright to “‘walk out” 
at any time when not under contract, and even 
though they are, the courts will not enjoin them 
from so doing.?*® But the law imposes upon third 
persons certain duties enjoining interference with 
the business relations of others. When such 


23 Doremus v. Henresly, 52 N. W. Rep, 924. 

2411 Eastern, 573. 

% Beck vy. Railway ‘Teamsters’ 
supra. 

26 State v. Glidden, 55 Conn. 46. 

°7 Re Doolittle, 23 Fed. Rep. 545. 

23 Beck v. Railway Teamsters’ 
supra. 

9 Arthur y. Oakes, 63 Fed. Rep. 310. 
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persons have procured a breach of contract, and 
action has been brought against them therefor, 
they hive sought to defend on the ground that a 
contract cannot impose any obligation upon a 
person nota party toit. While this proposition 
is not denied, it is not allowed to excuse the one 
who has malicion<-ly procured the breach, and he 
is beld liable for the wrong.*° 

The courts have refuse 1 to recognize any special! 
difference between the interference when con- 
tractual relation exists and when it docs not, the 
means and results accomplished forming the basis 
of the action.*! Perhaps the only distinction to 
be noticed in this country is a tendency of the 
gourts in some cases to be more liberal with of- 
fenders who have by their malicious acts only in- 
duced others to do what they, the others, hada 
right to do. but would not have done but for the 
force brought to bear upon them. Ina well rea- 
soned case, handed down by the Supreme Court 
of Maine in 1897, the following statement of what 
is believed to be the general rule is given: ‘Our 
conclusion is that wherever a person by means of 
fraud or intimidation procures either the breach 
of a contract or the discharge of a plaintiff from 
an employment, which, but for such wrongful 
interference, would have continued, he is liable 
in damages for such injuries as naturally result 
therefrom; and that the rule is the same whether 
by these wrongful means a contract definite as to 
time is broken, or that an employer is induced, 
solely by such procurement, to discharge an em- 
ployee, whom he would otherwise have re- 
tained.°? 

Biack Listing.—This is a practice analogous 
to boycotting as it interferes with freedom in ob- 
taining employment. It rest, however, on a 
slightly different basis from the legal standpoint, 
as the act itself is deemed dangerous and agains) 
publie policy and cannot be defended on any 
ground. This statement is true, however, only of 
the eighteen states that have special statutes pro- 
hibiting black listing, and corporations from ex- 
changing black lists with each other. In those 
jurisdictions «here there is no statue a_ civil ac- 
tion would lie for the wrong committed that had 
worked an infringement on the rights of another. 
It is believed that good policy dictates that black 
listing should be dealt with according to the same 
princip'es as those that detine other torts. that is 
to say. that when a black list is formed, it must 
b2 without matice 
Whose names are thus defamed, ciear of all frand, 
and only a true statement of facts. A further ex- 
tension of immunity than this deprives an em- 
ployer of profiting from the costly experience of 
others, ani the public of one means of security 
against the employment «of profligate emplo; ees, 





or prejudice towards those 


* Walker v. Cronin, 107 Mass. 555; Lumbley v. Gye, 
2 E. & B. 216. 

‘t Hopkins v. Stave Co., 83 Fed. Rep. 912. 

*2 Perkins vy. Pendleton, 38 Atl. Rep. 96. 





and throws about the unskillful and unworthy a 
protection greater than past achievements have 
made them to deserve.** 

Wm. 


H. WARREN. 


33 Hundley v. L. & N. R. R. Co., 488. W. Rep. 429, 


WILLS—INDEFINITE DEVISE OF LANDs. 


WILLIAM H. McCAFFREY vy. LIZZIE C. MANO- 
GUE. 
United States Supreme Court, February 20, 1906 


The evident intention of a testator to dispose of bis 
whole estate by a will making all bis heirs at law de 
visees, With a special aim at equality among them, 
particularly evidenced by charging the funeral ex- 
penses and the testator’s debts upon that devisee who 
Was given a greater quantity of realty than the others, 
prevents the application of the rule that devises of 
Jand without words of limitation or description pass 
nothing but a life estate.* 

Statement by Mr. Justice McKenna: 

The question involved in this case is the con- 
struction of the will of Hugh Me Caffrev. de- 
ceased. It was duly adinitted to probate, and re- 
corded in the supreme court of the District. [t 
is as follows: 

I giveand bequeath to my da:nghter Mary A. 
Quigley house number 301 at southwest corner of 
11th and © streets southeast, being in lot number 
5 in square 970, with the store and dwelling, stock 
and fixtures, and loton which it stants. also 
houses numbers 13 and 15 6th street southeast with 
lots on which they stand, being parts of lots 19 
and 20 in square 841, also any money in bank to 
iny account at the time of my death, also 
money due to me, also any building association 
stock. She is to pay funeral expenses and any other 
legal debts I may owe, al-o to care for my lot in 
Mount Olivet cemetery. 

I give and bequeath to my son. James LB. Me 
Caffrey, house number six hundred and two (602) 
East Capitol street and lot on whieh it stands, be- 
ing in lot number ten (10) in square number eight 
hundred and sixty-eight (S863). 

To my son, William H. MeCaffrey,l give and be- 
queath house 604 East Capitol street, being i 
number ten (10). in square number eight hundred 
and sixty-eight (868) and lot on which it stands, 

To my daughter Lizzie Manogne, I give and be- 
queath house number fourteen bundréd and 
twenty-three (1423) Corcoran street, N. W., and 


any 








loton which it stands, being lof nu-uber fifty-four 
(54) in square number two hundred and cight 


(208). 

To my son. Francis T. Me(‘affrey, I give and 
bequeath house five hundred and nineteen (519 
East Capitol street, and lot on which it stands, 
being part of lot number (20) in square eight bun- 
dred and forty-one (841), and also my horse and 
buggy. 

* Ed. Note.—For cases in point, see vol. 49, Cen. 
Dig. Wills, § 1327. 
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And to my grandson, Frank Foley, I give anp 
bequeath house number one hundred and twenty- 
one(121) Eleventh street,S. E.,being in lot number 
fourteen (14), square number nine hundred and 
sixty-cight (968), and lot on which it stands. 

The devisees in the will were the only heirs of 
the testator. 

On the 10th of July, 1897, Mary A. Quigley 
died, leaving surviving four children, the appel- 
lants Catherine L., Margaret. Mary, and Joseph 
Quigley. Edward Quigley,her husband,also an ap- 
pellant, survived her. She lefta will, which was 
duly admitted to record, by which she devised all 
her estate to Catherine L. and Eward Quigley, in 
trust for her children. Francis ‘Il’. Me Caffrey, son 
of Hugin, and one of the devisees in the latter's 
will, died October 20, 1898, leaving as heirs at law 
his brothers and sisters, the children of his de- 
ceased sister, Mary A. Quigley, and his nephew, 
Frank Foley. He left a will, by which he devised 
and bequeathed all of tie property to his sister, 
Lizzie C. Manogue, and his brothers Willism A. 
and James B. Me Caffrey, *‘absolutely and in fre 
simple, according to the nature of the property, 
as tenants in common but not as joint tenants.” 
At the time of his death hew as seized and 
possessed of the real estate devised to him by his 
fatber. 

James B. Me Caftrey has sold and conveyed the 
lot devised to him to the respondent George W. 
Manogue. Upon an attempt sell the property 
devised by Francis ‘I’. Me Caffrey, a doubt was 
raised as to the extent of the interest devised to 
him and the other devisees by the will of H. Me 
Cattrey,—whether an estate for life or in fee 
simple. This suit was brought ‘to have it deter- 
mined what estate each of the said devisees took 
thereby. and to have their tit e quieted as against 
any persou or persons who may claim adversely 
to the same as heirs of said Hugh Me Caffrey, 
or under such heirs.” 

It was decreed by the trial court that only life 
estates were devised by the will, and the decree 
was aflirmed by the court of appeals. 22 App. 
D. C. 386. 

Mr. Justice Me Kenna, after stating the case, 
delivered the opinion of the court: 

[t will be observed that the devises are ex- 
pressed in exactly the same way. ‘To Mary A. 
Quigley, however, there are given several pieces 
of real estate, the money of the testator in bank, 
and his building assoviatioa stock. She is charged 
with the payment of the testator’s funeral ex- 
penses and debts: also with the cure of his ceme- 
tery lot. Neverthe'ess, neither of the lower courts 
distinguished between the devisees,—to all was 
applied the rule of law that a devise of land, with- 
out words of limitation or description, gives a life 
estate ouly. The court of appeals held that the 
charge or burden upon Mary A. Quigley to pay 
the funeral expenses and debts of the testator was 
offset by the gift to her of personal property. I 
is insisted thatthe ruling is contrary to the de- 
cision in King vy. Ackerman, 2 Black, 408, 17 L. Ed. 





292. Itisthere said: ‘The rule of law which 
gives a fee where the devisee is charged with a 
suin of money is a technical dominant rule, and 
intended to defeat the effect’ of the artificial rule 
established in favor of the heir at law, that an in- 
detinite devise of land passes nothing but a life 
estate. It was, however, apparent to the court 
of appeals that tofollow King v. Ackerman would 
not execute the intention of the testator by op- 
posing one technical rule by another, but would 
discriminate between his heirs, and destroy the 
equality between them which it was the purpose of 
the will to create. ‘To effect this equality the 
eourt selected not the ‘dominant rule,’’ whose 
virtue this court pointed out, but the other re- 
garding it the most commanding. Itis altogether 
a strange tangle of technicalities. Apply either 
of them or both of them, and we defeat the inten- 
tion of the testator. Are we reduced to this dilem- 
ma?’ We think not; nor need we dispute the full 
strength of the rule in favor of the heir at law. 
It isnot an unyielding declaration of law. It 
cannot be applied when the intention of the tes- 
tator is made plain. It cannot be applied when 
the purpose of the testator, as seen in the will, 
cannot be carried out by a devise of a less estate 
than thefee. Bell County v. Alexander, 22 Tex. 
350, 73 Am. Dee. 268. The policy of the law in 
favor of the heiryield:, we repeat, to the inten- 
tion of a test:tor if ecleariy expre-sed or mani- 
fested. That poliey, the re son fer it andthe 
elements of it, is expressed strongly by Mr. Justice 
Story in Wright v. Denn, 10 Wheat. 204. 227. 
228. 6 L. Ed. 303, 309: 

‘Where there are no words of limitation to a 
devise, the general rule of law is that the devisee 
takes an estate for life only, unless, from the 
language there used or from other parts of the 
will, there isa plain intention: because if it be 
doubtful or conjectural upon the terms of the 
will, or if full legal effeet can be given to the 
language without such an estate, the general rule 
prevails. It is not sufficient that the court may 
entertain a private belief that the testator in- 
tended a fee; it must see that he has expressed 
that intention with reasonable certainty on the 
face of his will. For the law will not suffer the 
heir to be disinherited upon conjecture. He is 
favored by its policy; and though the testator 
may disinherit him, yet the law will execute that 
intention only when itis putin @ clear and un- 
ambiguous shape.” (Ltalies ours.) 

We think the intention of McCaffrey is **put in 
a clear and unambiguous shape.” He intended 
to dispose of his whole estate. It is true there is 
no introductory clause expressing such inten- 
tion, but there is no residuary clause indicating 
that he intended to pass less than all of his estate. 
And all of his heirs at law were his devisees. In 
other words, the very heirs for whom the rule 
is invoked are those among whom he distributed 
his property, and surely he intended a complete 
distribution.—to yest in each the largest interest 
he could give, not assigning life estates with 
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residuary fees to the very persons to whom such 
life estates were devised. In other words, mak- 
ing each heir the successor of the other and of 
himself. It was evident to the court of appeals— 
it is evident to us—that he intended to make his 
heirs equal. Of this purpose the charge upon 
his daughter, Mary A. Quigley, is dominantly 
significant, not only in effect, but in its expres- 
sion. She is given a greater quantity of real 
estate than the other devisees. She is given per- 
sonil property besides. **But,** declared the tes- 
tator, **she is to pay funeral expenses and other 
debts I may owe, also to care for my lot in Mount 
Olivet Cemetery.”’ That charge was not intended 
to enlarge the quantity of interest inthe real es- 
tate devised in the sense contended for, but to 
make an equality between her and the other heirs 
and devisees, and, we repeat, that was his espec- 
ial purpose. In other words, he gave her more 
property, not a larger interest in it. The devise 
to his grandson, Frank Foley, shows how care- 
fully the testator regarded his heirs. Surely, as 
he regarded that grandchild as inheriting the 
rights which his mother might have inherited, 
he did not intend a disposition of his property 
which precluded his other grandchildren of in- 
heriting through their parents. And this will ve 
the result if the appellees are right. No devisee 
possesses an estate which can be devised to or 
inherited by his or her children. 

Against the effect of the heirs at law of the 
testator being also his devisees, it may be said 
that it has been held that. thongha testator has 
given a nominal legacy to his heir. or declared 
disinherit him, the in- 
flexibility of the rule in favor of the heir has 
been enforced. Frogmorton ex dem. Wright v. 
Wright.2 W. Bl. 889; Roe ex dem. Callow v. Bolton, 
2 W. BI. 1045: Right v. Sidebotham, 2 Dougl. K. 
B. 59: Roe er dem. Peter v, Daw. 3 Maule & 3. 


5s. 


an infention to wholly 


In Right vy. Sidebotham, Lord Mansfield felt 
himself constrained toenforce the rule. but he 
observed in protest: “I verily believe that, in 
almost every case where by law a general devise 
of lands is reduced to an estate for life, the intent 
of the testator is thwarted; for ordinary people 
do not distinguish between real and personal 
property. ‘The rule of law. however, is estab 
lished and certain, that express words of limita- 
tion or words tantamount are necessary (0 pass 
an estate of inheritance.”” And he hence 
cluded that words tending to disinherit the heir 
at law. unless the estate is given to some one else 


con- 


were not sufticient to prevent the heir from 
taking. 
Lord Ellenborough, in Roe ex dem. ° Veter v. 


Dow, followed the rule, and declared also that he 
thereby probably defeated the intention of the 
testator. Itis a strange conclusion from the 
facts, and needs the sanction of those great names 
to rescue it from even stronger characterization. 
Lord Mansfield spoke in 1781, Lord Ellenborough 





called upon to 
interpret a will made in 1896, when the rights of 
heirs are not so insistent, and the rule in their 
favor lingers, where it lingers at all, almost an 
anachronism,—when ownership of real property 
is usually in fee, and when men’s thoughts and 


in 1815. We cannot believe, if 


speech and dealings are with the fee,—they 
would hold. that the purpose of a testator to 


disinherit his heirs could be translated intoa re- 
mainder in fee after a devise of a life estate to 
another. 

But, perhaps, even the severe technicality of 
those cases need not be questioned. In the con- 
struction of wills we are not required to adhere 
rigidly to precedents. We said in Abbott v. 
sex Co., 18 How. 202, 213,15 L. Ed. 352. 355: 

“Tf wills were always drawn by counsel learned 
in the law, it would be highly proper that courts 
should rigidly adhere to precedents, because 
every such instrument might justly be presumed to 
have been drawn with reference to them. But 
inacountry where. from necessity or choice 
every nan acts as his own serivener, his will is 
subject to be perverted by the application of 
rules of construction of which he was wholly ig- 
norant.”* 

To like effect is Cook vy. Holmes, 11 Mass. 
where the will passed on contained the following 
devise: ‘Item. To his grandson Gregory C., 
only child of his son Daniel C., deceased, a cer- 
tain land in Watertown, containing 
about 6 acres."” The will contained devises to 
other sons of pieces of real estate. charging them 
with certain legacies. The will 
concluded as follows: ‘The above described 
legacies. together with what I have heretofore 
done for my children and grandchildren, make 
them nearly equal, and are their full portions of 


E 
We 
43- 


528, 


piece of 


payment of 


my estate." 

The will, therefore, is similar to the will in the 
case at bar. Equality between the devisees is as 
much the purpose of one as the other, though it 
is expressed in one and deduced as implication 
in the other. Chief Justice Parker, in delivering 
the opinion of the court said: ‘The quality of 
the estate which Gregory C. took by the 
must be determined by the words of the will, 
taken together, and receiving a liberal construe 
tion, to effectuate the intention of the testator as 
manifested in the will.” 


devise 


Further: «The words of the particular devise 
to Gregory. considered by themselves, certainly 
gave no inheritance.’ And stating the rule of 
law to be, as contrasted with the popular under- 
standing, ‘*that such a devise, standing alone, 
without any aid in the construetion from other 
parts of the will. would amount only to an estate 
for life in the devisee.”* added: 

‘But it is too well established and known to re- 
quire argument or authorities now to support the 
position that devises and legacies in a will may 
receive a character, by construction and com- 
parison with other legacies and devises in the 
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same will, different from the literal and direct 
effect of the words made use of in such devise; 
[eases were cited in note] and this because the 
sole duty of the court in giving a construction is 
to ascertain the real intent and meaning of 
the testator, which can better be gathered by 
adverting to the whole scope of the provisions 
made by him for the objects of his bounty than 
by confining their attention to one isolated para- 
graph, probably drawn up without aknowledge 
of technical words, or without recollecting the 
advantage of using them.” 

The devise to Gregory C. was held to be of the 
fee. 

From these views it follows that the decree of 
the court of appeals must be, and it is, reversed, 
and the case is remanded to that court with di- 
rections to reverse the decree of the supreme 
court, and remand the ease to that court. with 
directions to enter a decree in accordance with 
this opinion, 

Mr. Justice Peckham dissents. 


Nore.—Devises Without Words of Limitation.— 
A devise of land without words of limitation passes a 
life estate only, unless an intention to devise a fee ap- 
pears on examination of the whole instrument. Wait 
v. Belding. 4 Mass. 129; Jones v. Bramblet, 2 Ill. 276; 
McAleer v. Schneider (D. C. 1894),2 App. D. C. 461. 

Thus a devise to a designated person of testator’s 
plantation, with all the land adjoining, without words 
of limitation, gives a life estate to the devisee though 
the land devised be subject to the dower of testator’s 
widow. Walter’s Lessee vy. Miller, 5 Har. (Del.) 151, 
So also in the ease of Beall’s Lessee v. Holmes, 6 Har. 
& J. 205, a testator, after devises of tracts of land to 
each of his children by name, devised to his sons E 
and F, ‘‘all that part of atract of land called ‘Lay 
Hill? to be equally divided betwixt them. The be- 
quests to all the children were of the same character 
and there was an introductory clause in the will mani- 
festing a disposition to dispose of all his estate. The 
court held that E and F took an estate for life, the 
expressions used in the devises being such as imputed 
in law an estate for life. Thus, a devise of a planta- 
tion to A subject to the life estate of his mother in 
one-third. without anything else to indicate an inten- 
tion to vive a fee, passes but a life estate. Calboun vy, 
Cook, 9 Pa. 226. 

But since the general rule just referred to often de. 
feats the testator’s intent, the courts have been astute 
in finding exceptions toit. King v. Ackerman, 67 U, 
S. (2 Black.) 408. It has been held, therefore, that 
words of inheritance are not necessary to pass an 
estate in fee simple by will. Bolton v. Bowne, 18 N, 
J. Law, 210; Smith v. Greer, 88 Ala. 414; Hall v, 
Goodwyn, 4 MeCord, 442; Davis v. Williams, 85 Tenn, 
646,45. W. Rep. 8. ‘Thus it bas been held that where 
the intention of the testator to pass a fee by his willis 
apparent, the fee will pass, though the word ‘‘heirs’ 
be not used. Pattison v. Thompson, 7 Ind. 282. 
Contra: Jones vy. Bramblet, 2 Il. 276. And see Frank. 
lin vy. Harter, 7 Blackf. (Ind.) 488, holding that though 
the word “heirs”? is not necessary, yet, nevertheles, 
there must be something more than the mere devise 
of the land. Thus, a devise of ‘tall the estate called 
‘Marrowbone,’ in the county of Henry containing by 
estimation 2585 acres of land” carries the fee, though 
without words of limitation. Lambert vy. Paine,7 U. 





8. (3 Cranch) 96. So also in another case a testator 
devised and bequeathed all the annual income of his 
“general estate” to certain grandchildren, with speci- 
fied deductions to be made therefrom in case said in- 
come should exceed $6000, indefinitely and witbout 
limitation of time, making no disposition over the 
capital to anyone else. The court held that said de- 
visees and legatees took a fee in the corpus of the 
“general estate.”? Smith v. Dunwoody, 19 Ga, 287: 
In the case of Franklin v. Harter, 7 Blackf. (Ind.) 488, 
the introductory clause in a will was: ‘As to such 
worldly estate as it has pleased God to intrust 
me with, I dispose of the same in the following man- 
ner.” The will also contained this clause: ‘And to 
effectuate this my intention, I bequeath,” ete., “and 
I also will and bequeath that A, my son, shall have 
the eighty acres of land whereon I now live,’ ete. 
The court held that A took an estate in fee. So alsoa 
devise of ‘‘the whole of my estate of every name and 
nature, both real and personal, of which I may die 
possessed, after paying my just debts,” passes an 
estate in fee in the lands of the testator. Josselyn v. 
Hutchinson, 21 Me. 839. So also, a testator holding a 
fee simple in an undivided half of a mill, devised to 
i ‘my undivided half’ of the mill ete., without words 
ef inheritance. The court held that G took a fee 
simple and not an estate for life. Waterman v. Greene, 
12 R. 1. 488. See also Morris vy. Potter, 10 R. I. 58. 
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HUMOR OF THE LAW. 





What is your uncle doing now? 
Sitting on juries. 


What? Why, I thought he was judge in one of the 
higher courts. 
He is. 


A lawyer walked down the street recently with his 
arms filled with a lot of books. A friend meeting him 
remarked, pointing to the books, ‘‘Why, I thought 
you carried all that stuff in your head.” 

“T do,” quickly replied the lawyer, with a knowing 
wink; ‘*these are for thejudge.”’ 

Two men were brought before the magistrate in 
Belfast the other day charged with fighting on the 
public street. Both pleaded ‘‘Not guilty.’”? After 
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hearing the evidence of the constable, the magistrate 
discharged one, and was about to impose a fine on the 
other, when his released comrade shouted out “Yer 
worship, we worn’t fightin’ when the polis tuk us; we 
were trying to separate each other!” Both got off. 
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Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
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1. ACCIDENT INSURANCE —Health Policy, House Con 
finement.—Continuous confinement indoors and treat- 
ment by regularly qualified phy-ician held essential to 
insurer’s liability under health insurance policy.—Bishop 
v. United States Casualty Co ,91 N. Y. Supp. 176. 

2. ACCORD AND SATISFACTION—Medium of Payment.— 
An accord and satisfaction results from the receipt, un- 
der protest, in discharge of a particular payment, of a 
different money medium than that required by contract. 
—City of San Juan vy. 8t. John’s Gas Co.,U. 8S. S.C ,25 
Sup. Ct. Rep. 108, 

3. ACCORD AND SATISFACTION — Payment of Lesser 
Amount.—Payment of an amount less than the contract 
price for certain street cieaning, and execution of a re- 
lease, held an accord and satisfaction, though defendant 
admitted plaintiff's right to recover the sum _ paid. — 
Uvalde Asphalt Pav. Co. v. City of New York, 91 N. Y. 
Supp. 181. 

4, ACCOUNT, ACTION ON—Pleading.—It is no ground for 
demurrer in an action on an account annexed that the 
account is written on paper which has the business card 
of a firm printed on one corner.—Sleeper v. Gagne, Me., 
59 Atl. Rep. 472. 

5. AcTION—Joinder of Causes.—In a complaint against 
several defendants as to matters respectively constitut- 
ing independent transactions, the causes of action 
against all such defendants were improperly joined.— 
Hanna v. Duxbury, Minn , 101 N. W. Rep. 971. 


6. ADMIRALTY—Parties.—Sureties on a stipulation in 
admiralty for the release of a libeled vessel do not be- 
come parties to the suit in such sense as to require that 
they be joined in an appeal by the claimant, although 
the decree is joint in form against them and the claim- 








ant.—Perriam. v. Pacific Coast Co, U. 8.C.C. of App., 


Ninth Circuit, 133 Fed. Rep. 140. 

7. ADVERSE POSSESSION—Right of Heirs. — Under 2 
Ballinger’s Ann. Codes & St. § 5503, purchasers of land 
from a surviving husband, in open possession for more 
than seven years, held entitled tothe land as agains, 
heirs atte.cpting to recover it more than three years aftey 
the youngest had attained majority.—Biggart v. Evans 
Wash., 78 Pac. Rep. 925. 

8. APPEAL AND ERROR—Allowances for Administra 
tor’s Attorney.—Orders making allowances to an udmin- 
istrator for services of himself and his attorney, which 
were in the form of final judgments, beld not inter- 
locutory in character —J/n re Sullivan’s Estate, Wash, 
78 Pac. Rep. 945. 

9. APPEAL AND ERROR—Arbitration, Award of Interest’ 
—Decree of supreme court, reversing decree of circuit 
court, contirming an award inarbitration proceedings 
held not to prohibit the circuit court from allowing in 
terest from the date fixed by the award.—Exv parte Re 
public of Colombia, U. 8.8. C., 25 Sup. Ct. Rep. 107. 

10, APPEAL AND ERxKUR—Contracts, Medium of Pay- 
ment.—Error in instruction that the time of making con- 
tract for lighting streets of city in Porto Rico was to be 
considered in determining the current foreign money 
with which the payment was to be made held not pre- 
Judicial.—City of San Juan y. St. Joun’s Gas Co., U.S. 8 
C., 25 Sup. Ct. Rep. 108. 

11. APPEAL AND Error—Defect of Parties.—Where the 
rights of persons who are necessary parties have been 
adjudicated in a cause to which they are not made par- 
ties,the decree wili be reversed.—Chartiers Oil Co. v" 
Moore’s Devisees, W. Va., 49 8. E. Rep. 449. 

12. APPEAL AND ERROR—Failure ‘to Sustain Evidence 
—A verdict in an action for personal injuries, 
on a total or perman ntloss of earning power cannot 
stand, when the testimony most favorable to plaintiff 
will not sustain such an inference.—Ising v. Phil: 
delphia& R R.,N.J.,58 Atl. Rep. 1092. 

is. AP?EAL AND ERROR-—Final Order, Time for Taking 
Appeal.—An order allowing compensation to counse! tur 
complainantina suit for the distribution of atund of « 
corporation duly dissolved held a final order, necess:tat 
ing an uppeal therefrom within 40 days, under Pub’ 
Acts 1899, p. 380, No. 243, § 144.—Hopkins v. Cross! 
Mich , 101 N. W. Rep. $22. 

14. APPEAL AND ERROR—Instructions, Failure to Ques 
tion Sufficiency.—It isto be presumed on appeal that a 
case was submitted to the jury under sufficient instruc- 
tions, where they are not questioned in the exceptions. 
Palmer v. Coyle, Mass ,72 N. E. Rep. 844. 

15. APPEAL AND ERROR—ODjections not Raised at Triai 
—Objections not raised at the trial nor in the briefs in 
chief will not be considered when raised in the reply 
brief.—Webb v. Downes, Mirn., 101 N. W. Rep. 966. 

6. APPEAL AND ErRoR—Parties in Error.—Where two 
persons join in a petition in error, no error can be availed 
of that is not prejudicial to both.—Felsch v. Babb, Neb 
101 N. W. Rep. 1011. 

17. APPEAL AND ERROR—Pleading.—The overruling ot 
a motion to strike out special replications, on the ground 
that the facts alleged therein were provable under tlic 
general replication, was harmless.— Shea v. Manning, 
Ala., 37 So. Rep. 632. 

18. APPEAL AND Error—Sufticiency of Evidence.—In 
order to overcome the presumption that facts found by 
the trial court are fully justified, a preponderance © 
evidence against such findings must clearly appeur frcm 
the record on appeal.—Clarke v. Conners, 8. Dak., iu1 N 
W. Rep. 883. 

19. APPEARANCE—Jur sdiction.—An appearance to ob- 
ject to the jurisdiction of the Court of the subject mat 
ter held a waiver of all objections to the jurisdiction 
over the person of defendant. Perrine v. Knights Tem 
plar & Masons Life Indemnity Co., Neb.. 101 N. W. Rep 
10i7. 
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20, ASSOCIATIONS—Actions, Service of Process .—Under 
Prac. Act, §40(P. L. 1903, p. 545), whether the Adams 
Express Company is a corporation or an unincorpor- 
ated association, it may be sued in the state by its 
name.—Saunders v. Adams Exp. Co ,N. J., 58 Atl. Rep: 
1101. 

21. ASyLUMS—Removal of Physician.—The by-laws of 
a state asylum can confer no greater poweron the in- 
stitution thinthe statute under which it is organized 
gives it.—Wall v. Board of Directors of Deaf, Dumb, and 
Blind Asylum, Cal., 78 Pac. Rep. 951. 

22. ATTORNEY AND CLIENT—Authority, Judgment by 
Consent.—The authority of the attorney for a defendant 
to admit plaintiff's right of recovery in open court, and 
to consent to a judgment in his favor in behalf of his 
client. will be presumed, in the absence of evidence to 
the contrary.—Harmiska vy. Dolph, U.S. C. C. of App. 
Ninth Circuit. 133 Fed. Rep. 158. 

28. ATTORNEY AND CLIENT —Contract, Contingent Fee. 
—Contract of attorney to procure payment of legacy, 
for contingent fee held to contemplate performance of 
whatever might be necessary to enforce collection, in- 
cluding services on appeal.—Cavanangh v. Robinson, 
Mich... 101 N. W. Rep. 824. 

24. BaANKRUPTCY—Claims, Findings of Fact.—A_ state- 
ment in a finding of fact in regard to acreditor of a bank- 
rupt iling his claim without a credit for security held 
tantamount to a finding that he was not guilty of fraud. 
— Lewis v. First Nat. Bank, Oreg., 78 Pac. Rep. 990. 

25. BANKRUPTCY—Discharge.—Judgment of state court 
held rendered in an action for fraud, so as to be exempt 
by Bankr. Act, ch. 541, §17, subd. 2, from operation of 
discharge in bankrupty.—Bullis v. O’Beirne, U.S. S. C., 
25 Sup. Ct. Rep. 118. 

26. BANKRUPTCY—Frauduent Concealment of Assets. 
—A bankrapt held not entitled to a discharge, on the 
ground that he knowingly omitted assets from his 
schedule with intent to conceal the same and made a 
false oath to his schedule.—Jn re Breitling, U. 8. C. C. of 
App.. Seventh Circuit, 133 Fed. Rep. 146. 

27. BANKRUPTCY--Suit by Trustee, Proof of Appoint- 
ment.—Where plaintiff sued as trustee in bankruptcy 
and his appointment was denied, a judgment in his 
favor, without proof of such appointment, was error.— 
Van Houten v. Oliver, 91 N. Y. Supp. 36. 


2s. BANKS AND BANKING—Enforcement of Decedent 
Stockholder’s Liability.—The remedy of a national bank 
peceiver against a trustee and distributees of a dece- 
dent's estate to collect an assessment on stock for 
which the assets of the estate were liable is in equity.— 
Mortimer v. Potter, Ill, 72 N. E. Rep. 817. 

29, BASTARDS—W itness, Infants,—It is not error to re- 
tuse to order a child less thanfive months old, brought 
by prosecutrix to the witness stand, on trial for bastardy 
from the courtroom, where such child was not exhibited 
to the jury.—Esch v. Graue, Neb., 101 N. W. Rep. 978. 


40. BENEFIT SOCLETIES-Suicide.—W here circumstantial 
evidence only is relied onto establish suicide, the de- 
fense fails uniess the circumstances excludes with reas- 
onable certainty any other hypothesis of death.—Har- 
dinger v. Modern Brotherhood of America, Neb., 101 N. 
W. Rep. 983. 

11. BILLS AND NOTES— Cirecks, Presentment. — The 
holder of a check, in an action against the drawer, held 
entitled to go to the jury on the question whether the 
drawer had funds or an expectation that the check 
would be paid.—Carson, Pirie, Scott & Uo. v. Fincher, 
Mich., 101 N. W. Rep. S44. 

82. BILLS AND NoOTES—Consideration.—Notes negoti- 
able in form, though not containing the recital “for 
value received,” are presumed to be on valid consider- 
ation.—Taylor v. Taylor’s Estate, Mich.,101N. W. Rep. 
832. 

33. BILLS AND NOTES — Effect of Alteration.—The al- 
teration of a note after delivery, where there is nothing 





to indicate such alteration, will not invalidate the note 
in the hands of a bona fide indorsee for value.—Humph 
rey Hardware Co. v. Herrick, Neb., 101 N. W. Rep. 1016. 
34. BILLS AND NOTES—Liability of Indorser.—An in- 
dorser, seeking to raise the issue that presentation of a 
note payable on demand was unreasonably delayed, 
must plead and prove such matter as a defense.—Ger- 
man-American Bank v. Mills, 91 N. Y. Supp. 142. 


35. BROKERS—Commuissions.—A_ broker employed to 
sell real estate carns his commissions when he procures 
a purchaser able and willing toconclude the bargain on 
the terms on which the broker was authorized to sell,— 
Courter v. Lydecker, N. J., 58 Atl. Rep. 1093. 


36. BROKERS—Commissions, Sale by Sample.—Where 
a broker is employed to sell goods by sample, and he 
uses a better grade than that agreed on, he does not 
earn his commissions under his contract.—Schreiner vy. 
Kissock, 91 N. Y. Supp. 28. 

37. BROKERS—Sales of Land.—Where agents had au- 
thority to make a sale of land on certain terms, and en- 
tered into a contract with a purchaser, whom they knew, 
such contract was binding on the principal, although he 
had no knowledge of who the purchaser was.—Butman 
v. Butman, Ill., 72 N. E. Rep. §21. 


38. CARRIERS—Duty Toward Persons Accompanying 
Passenger.—There is no obligation upon a railroad to 
hold its train until every person not a passenger leaves 
the same, irrespective of the time of the stop made at 
the station —Dunne v. New York, N. H. & H. R. Co., 91 
N.Y. Supp. 145. 

39. CARRIERS— Ejection of Passengers, Punitive Dam- 
ages —A street railroad company held not liable in puni- 
tive damages for an assault on a passenger by the con- 
ductor.—Peterson v. Middlesex & S. Traction Co., N. J., 
59 Atl. Rep. 456. 

40. CARRIERS—Injury to Passengers.—Whether a pas- 
senger acted with ordinary prudence in leaping from a 
car under apprehension of danger, which did not exist, 
held a question of fact by the jury.—Mannon y. Camden 
Interstate Ry. Co., W. Ya., 49 S. E. Rep. 450. 

41. CARRIERS—Injury to Passenger on Platform.—In 
view of Com Laws, § 6308, held, that where a passenger, 
to relieve his faintness, sought fresh air on the plat- 
form of a crowded car, he was not guilty of contributory 
n gligence as a matter of law.—Morgan y. Lake Shore & 
M.S. Ry. Co., Mich., 101 N. W. Rep. $36. 


42. CARRIERS — Liability for Negligence. — General 
words of exemption from liability for damuge in the 
case of shipments of glass, and the words ‘‘owner’s risk ,” 
do not relieve a carrier from the consequences of its 
negligence.—Rieser v. Metropolitan Express Co., 91 N. 
Y. Supp. 170. 

48. CHAMPERTY AND MAINTENANCE — Public Lands, 
Deed by One Out of Possession.—A deed to land held by 
athird person adversely to the grantor gives the grantee 
no right to recover from the possessor.— Lowery v. 
Baker, Ala., 37 So. Rep. 637. 

44. CHATTEL MORTGAGES—Goods Obtained by Fraud. 
—A chattel mortgage of goods obtained by the mort- 
gagor by fraud held entitled to priority over the claim 
of the seller of the goods.—Heenan v. Forest City Paint 
& Varnish Co., Mich., 101 N. W. Rep. 806. 

45. CHATTEL MORTGAGES — Wrongful Attachment.— 
Creditor of mortgagor held liable in trover to the mort- 
gagee for attaching and taking possession of chattel on 
a claim that the mortgagee had no title to it.—Aldrich vy. 
Higgins, Conn., 59 Atl. Rep. 498. 

46. CONSTITUTIONAL LAW—Assessments, Street Im- 
provements.—Laws 1903, p. 572, ch. 354, amending Rev. 
St. 1898, § 1210e, relative toa reassessment of benefits and 
damages for street iinprovements, in an action on ac- 
count of an erroneous assessment, held not repugnant 
to Const. U. 8S. Amend., art. 14.—Haubner v. City of Mil- 
waukee, Wis., 101 N. W. Rep. 930. 

47. CONSTITUTIONAL LAW-— Railroad Land Grants.—Ob- 
jection that vested rights of railroad company under the 
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Northern Pacificland grant are interfered with by pro- 
visions of Act July 1, 1898, ch. 546, 30 Stat. 597, 620, settling 
disputes arising out of conflicting rulings of land depart- 
ment, held waived.—Humbird v. Avery, U. 8.8. C., 25 
Sup. Ct. Rep. 123. 

48. CONTRACTS—Action on Pleading.—Where the obli- 
gation of a party to a contract is to pay only on the hap- 
pening of acontingency, its occurrence must be alleged 
in an action to recover the money.—Briggs v. Ruther- 
ford, Minn., 101 N. W. Rep. 954. 

49. CONTRACTS—Building Contracts, Alterations.—Un- 
der a building contract a recovery for the expense of 
alterations held not permissible without an engineer’s 
order or proof of waiver or fraud.—Sheyery. Pinkerton 
Const. Co., N. J., 59 Atl. Rep. 462. 

50. CONTRACTS—Divisibility.— Whether or not a con- 
tract is divisible is a matter to be determined from the 
intention of the contracting ‘parties, as ascertainable 
from the contract itself.—Toher v. Schaefer, 91 N. Y. 
Supp. 3. 

51. CONTRACTS—Medium of Payment.—References in 
contract for street lighting to sums to be paid in cur- 
rency held not to overthrow evidence that current for- 
eign money was to be the medium of payment.—City of 
San Juan v. St. John’s Gas Co., U. S. S. C., 25 Sup. Ct. 
Rep. 108. 

52. CORPORATIONS— Authority of Directors.—In an ac- 
tion against a theater company;for scenery painted for 
it, defendant could show that the directors who ordered 
it had no authority from defendant so to do.—Reisig v. 
Grand Theatre Co., 91 N. Y. Supp. 14. 

53. CORPORATIONS—Transcript, Costs.—The court hav- 
ing ordered a transcript prepared at the equal expense 
of both parties, the successful party was entitled to 
have the amount paid by him therefor allowed as a part 
of the costs inthe case.—Bell v. Pleasant, Cal., 78 Pac. 
Rep. 957. 

54. CosTs—Surviving Partners.—A surviving partner 
held entitled to an extra allowance out of the partner- 
ship fund on the successful termination of litigation for 
an accounting and disposition of the firm assets.—Slater 
v. Slater, 91 N. Y. Supp. 269. 

55. CouRTS — Allowance of Interest.—Federal circuit 
court, whose action was invoked by the Republic of 
Colombia to set aside an award against it in arbitration 
proceedings, has power to award interest from the date 
fixed for payment.—£x parte Republic of Colombia, U. 
8. 8. U., 25 Sup. Ct. Rep. 107. 

56. COVENANTS—Allowance of Attorney’s Fee.—An at- 
torney’s fee,in addition to the statutory attorney’s fee 
cannot be allowed in an action for violation of the cove- 
nants of a lease.—Spencer v. Commercial Co., Wash., 78 
Pac. Rep 914. 

57. CRIMINAL TRIAL—Bigamy.—On trial for bigamy, 
the appellate court will not reverse the verdict of guilty 
on the assumption that the laws of Indiana, where the 
first marriage was celebrated, differed from those of 
Louisiana.—State v. Allen, La., 37 So. Rep. 614. 

58, CRIMINAL TRIAL— Confession. — The determina- 
tion of the court on a criminal trial as to whether a con- 
fession was obtained free from influence of hope or 
fear held not reviewable.—State v. Rogoway, Oreg., 78 
Pac. Rep. 987. 

59. CRIMINAL TRIAL — What Constitutes Jeopardy.— 
Trial and verdict of guilty on insuflicient information 
held not to constitute jeopardy.—State v. Riley. Wash., 
78 Pac. Rep. 1001. 

60. CRIMINAL TRIAL— Withdrawing Plea of Not Guilty. 
—An entry that defendant C, assisted by his counsel, in 
open court withdrew his plea of not guilty and pleaded 
guilty, fails to show that accused was present.—State v. 
Coston, La., 37 So. Rep. 619. 

61. DAMAGES — Breach of Contract.—In actions for 
breach of contract, such damages only can be recovered 
as are the probable and direct consequences of the 

breach.—Brown vy. Cowles, Neb., 101 N. W. Rep. 1020. 





62, DAMAGES—Death of Child, Loss of Eurnings.—In 
an action for injuries to a minor, an instruction to allow 
him all damages naturally resulting from his injuries 
held not prejudicial, as permitting an award of dam- 
ages for the loss of earnings during minority.—City of 
South Omaha vy. Sutliffe, Neb., 101 N. W. Rep. 997. 

63. DAMAGES—Miscarriage.—In a persona! injury ac 
tion, a miscarriage must be specially pleaded in order to 
entitle the plaintiff to recover therefor.—Town of Flor- 
ence vy. Snook, Colo., 78 Pac. Rep. 994. 

64. DEATH—Excessive Verdict.—A verdict of $2,700 in 
case of death, where the beneficiary of the intestate was 
his dependent mother, was not excessive.—Swanson vy. 
Oakes, Minn., 101 N. W. Rep. 949. 

65. DEDICATION—Deeds, Construction —Where a deed 
excepted a landing place on a brook and highway to the 
landing place, such exception indicated that the land 
ing place excepted was forthe public use.- Dougan y, 
Town of Greenwich, Conn., 59 Atl. Rep. 505. 

66. DENTISTRY-—-License, Examination. — Sess. Luws 
1893, p. 90, ch. 55, requiring applicants for examination 
for licenses to practice dentistry to be possessed of a 
diploma from some dental college in good stunding, is 
not unreasonable and invalid —/n re Thompson, Washk., 
75 Pac. Rep. 899. 

67. DEPOSITIONS—Reading Excerpts —A party to an 
action has no right to read excerpts from a deposition, 
—Gussner v. Hawks, N. Dak., 101 N. W. Rep. 595 

68. DESCENT AND DISTRIBUTION— Right to Contest Ad- 
ministration.—An alleged heir held entitled to be heard 
as to the disposition of the estate, though his claim of 
heicship may be contested.—Jn re Sullivan's Estate, 
Wash ,78 Pac. Rep. 945. 

69. DESCENT AND DISTRIBUTION — Specific Perform- 
ance.—The fact thata widow is entitled to half the pro 
ceeds of the sale of land under a contract made by her 
deceased husband, whereas she would be entitled toonly 
one-half the land, held not to affect her right tc specific 
performance as against the heirs.—Butman vy. Butman, 
Ill., 72 N. E. Rep. 821. 

70. DIVORCE—Desertion, Adultery.—Failure of a hus- 
bad to supply his wife with necessaries held not to au- 
thorize her to leave him and sue for divorce for deser- 
tion.--Farrier v. Farrier, N. J., 58 Atl. Rep. 1079. 

Jil. DivorcE—Impeachment of Decree. — A toreign 
judgment of divorce imports absolute verity, and, to 
justify the court in holding it invalid, want of jurisdic- 
tion must aflirmatively appear.—McHenry v. Brackin, 
Minn., 101 N. W. Rep. 960. 

72. ELEcTRIcITy—Contributory Negligence.—An elec- 
trician, killed while endeavoring to put out some incan 
descent lights, held not guilty of contributory negligence 
asa matter of law.—Predmore v. Consumers’ Light & 
Power Co., 91 N. Y. Supp. 118. 

73. ELECTRICITY—Injury to Pedestrian on Track.— One 
walking on the track of an electric railway company 
after he had been wrongfully forced from a car held not 
a trespasser, but entitled to reasonable protection from 
hidden dangers —Anderson Vv. Seattle-Tacoma Interur- 
ban R.Co., Wash , 78 Pac. Rep. 10138. 

74. KLECTRICITY—Inspection of Apparatus.—An elec- 
tric company, before sending its current for lighting 
purposes through the apparatus ina building, is bound 
to make a reasonable inspection of the apparatus to see 
whether it is fit for use.—Hoboken Land & Improve- 
ment Co. v. United Electric Co. of New Jersey, N. J., 58 
Atl. Rep. 1082. 

75. ELECTRICITY—Negligence. — Where patron of an 
electric light company 1s injured by and shocked from 
an electric lamp,the presumption is that the company 
was negligent.—Alexander y. Nanticoke Light Co., Pa., 
58 Atl. Rep. 1068. 

76. EMBEZZLEMENT — Indictment. — An indictment 
whica charges a conversion of property of a corpora- 
tion to the use of the defendants and the corporation 
fails to charge any crime.—State v. Twining, N. J... 58 Atl 
Rep. 1098. 
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77. EMINENT DoMAIN—Excreise of Right by Lessees.— 
The lessee of atelegraph company cannot exercise the 
right of eminent domain possessed by its lessor.—Wes- 
tern Union Tel. Co. v. Pennsylvania R. Co., U.S. 8S. C., 
25 Sup. Ct. Rep. 150. 

78. EMINENT DOMAIN-—Expropriation Suit.—Defendant 
in anexpropriation suit may always raise the question 
of whether the purpose for which his property is sought 
to be expropriated is public.—New Orleans TerminalCo. 
v. Teller, La., 3780. Rep. 624. 

79. EMINE DomAIN—Injury to Adjacent Owner. —A 
railroad company, authorized by the council of a city to 
construct its track on a way, held not entitled to injure 
an adjacent property owner without compensating him. 





—Cincinnati, R. & M. R. Co. vy. Miller, Ind., 72 N. EB. Rep. 
827. 
80. Enrtry—Book Accounts, Past Transactions .— An 


entryin a book as arecord of past transactions is not 
admissible in evidence as an account kept in regular 
course of business.—Norman Printers’ Supply Co. vy. 
Ford, Conn., 59 Atl. Rep. 499. 

SL. ESTOPPEL—Alteration of Note.—Where the negli- 
gence of one induces an act whereby an innocent man is 
injured, the culpable party must sustain the loss.—Hum- 
phrey Hardware Co. v. Herrick, Neb., 101 N. W. Rep. 
1016, 

82. EVIDENCE—Depositions, Competency of Witness.— 
Where deposition is excluded on the objection of de- 
fendants as to the competency of the witness, the cross- 
eXamination should also be excluded.—Bently v. Bent- 
ly’s Estate, Neb., 101 N. W. Rep. 976. 

83. EVIDENCE—Jury, Duty to Consider Mortality Tab- 
les.—Mortuary tables, while admisible to determine the 
probable expectancy of life, arenot bindingon the jur 
ors.—City of South Omahu y. Sutliffe, Neb., 997, 101N. W. 
Rep. 5 

84. KvVIDENCE—Negligence, Blowing Steam Whistle.- 
Questions of mechanics, to determine whether it, was 
necessary to sound a steam whistle to notify employees 
to begin and quit work, held properly excluded as re- 
lating to asubject of common konwledge.—Powell v. 
Nevada,C & O. Ry. Co., Nev.,78 Pac. Rep. 978. 

85. EVIDENCE— Pledge, Security for Notes.—One to 
whom a pledge was made to secure a note held entitled 
to show by parol that it was agreed he might apply the 
surplus proceeds of the pledge to other notes.—Lewis v. 
First Nat. Bank, Oreg., 78 Pac. Rep. 990. 

8. EVIDENCE—Sale, Fraud.—For the purpose of show- 

ing fraud ina sale of corporate stock, evidence is ad- 
missible of the financial condition of the company im- 
mediately after the stock was purchased.—Campbell v. 
Vark, Iowa, 101 N. W. Rep. S61. 
7. EVIDENCE—Written Lease. -In an action for rent 
under a written lease, parol evidenceis inadmissible to 
show that plaintiff had agreed at the time of its exe- 
cution to make certain repairs.—Hallenbeck v. Chap 
man, N. J., 58 Atl Rep. 109%. 

88, EXECUTORS AND ADMINISTRATORS—Allowance to 
Widow.—The court, in making an allowance to a widow 
may take into consideration the character andthe 
amount of the estateofthe deceased husband and the 
provision he sought to make for her, as well as ber ne- 
Drasdo’s Estate, Wash., 78 Pac. Rep. 


Ss 


cessities.—/n re 
1022. 

89. EXECUTORS AND ADMINISTRATORS—EX Parte Or- 
ders, Review.—Orders making allowances to an admin- 
istratator for the services of himself and attorney, with- 
out notice to and without the porsonal appearance of the 
distributees, held void.—/n re Sullivan’s Estate, Wash., 
78 Pac. Rep. 945. 

90. EXECUTORS AND ADMINISTRATORS—Failure to Pay 
Legacy at Proper Time.—The orphans’ court has no jur- 
isdiction to adjudicate as to the liability of executors as 
accountants for neglect to make payment of legacies at 
the proper time.—Zn re Woolsey’s Estate, N. J.,59 Atl. 
Rep. 463. 





9L. EXECUTORS AND ADMINISTRATORS—Limitations.— 
Administrator may by promise in writing renew note of 
intestate, so as to bind personalty, but realty can be 
bound only by heir.—Divine v. Miller, S. Car., 498. BE. 
Rep. 479. 

92. EXECUTORS AND ADMINISTRATORS —Specific Per- 
formance.—An administratrix, suing the heirs at law in 
order to compel them to specifically perform a contract 
made by decedent for the sale of real property, may 
join herself in her personal right as heirat law as com- 
plainant.—Butman v. Butman, Il.,72 N. E. Rep. $21. 


93. EXTORTION—Violation of Lobster Act.—For a fish 
warden, under the instructions of a commissioner of 
fisheries, to write to an offender that his lobster case is 
not yet settled, and that, unless he sends penalty to the 
commissioner, he (the warden) is ordered to take the 
defendant’s case to the grand jury, does not constitute 
extortion within Rev. St. ch. 119, § 23.—State v. Hanna» 
Me., 58 Atl. Rep. 1061. 

4. FacTORS—Sale, Action for Price.—In an action by a 
shipper of grain against a commission merchant for the 
value thereof, the fact that an officer of a bank shipped 
the grain and procured the bill of lading was immaterial 
—Holden v. Maxfield, Minn., 101 N. W. Rep. 955. 

95. FEDERAL COURTS—Objection to Jurisdiction.— There 
is no legal presumption that the president of a corpora- 
tion is a citizen of the same state as the corporation, 
where the question is as to his mght to maintain an ac- 
tion in a federal court.—Utah-Nevada Co. v. De Lamar, 
U.S.C. C. of App., Ninth Circuit, 133 Fed. Rep 113. 

96, FIRE INSURANCE—Co-Insurance Clause.—An 80 per 
cent ¢o-insurance Clause in a policy held not to con- 
stitute a waiver of a forfeiture for breach of a provision 
prohibiting co-insurance without insurer’s permission,— 
Nestler vy. Germania Fire Ins. Co., 91 N. Y. Supp. 29. 

97. FisH — Ownership of Oyster-Bed, — Planting and 
cultivating oysters on the land of another does not au- 
thorize the owner to take the oysters to his own use.— 
Vroom vy. Tilly 91 N. Y. Supp. 51. 

oS. FRAUDS, STATUTE OF—Negotiable Note.—A guaranty 
of payment of a negotiable note, transferred by delivery 
for consideration by the guarantor, held not within the 
statute of frauds.— Swenson v. Stoltz, Wash., 78 Pace. 
Rep. 999. 

99. FRAUDS, STATUTE OF—Sufliciency of Memorandum 
of Sale.—An undelivered deed, placed with vendor’s 
agent, submitted to the grantee for inspection, may be 
considered to aid imperfect description in another mem- 
orandum of sale signed by the vendor. — Collyer v. 
Davis, Neb , 101 N. W. Rep. 1001. 


100, Girrs—Undue Influence.—A gift made by a fathep 
toadaughter, who is furnishing him care and service 
made necessary by his disabling illness, is presump- 
tively the result of undue influence.—Slack y. Rees, N, 
J.,59 Atl. Rep. 466, 

101. GUARANTY—Consideration.— Where a guaranty was 
executed the day succeeding the principal contract, the 
consideration for the latter was suflicient to support the 
guaranty.—DeReszke vy. Duss, 91 N. Y. Supp. 221. 

102. HABEAS Corrus—Illegal Commitment.—Where a 
prisoner is held under a void commitment, but is pro- 
perly informed against,on habeas corpus he should be 
discharged on the illegal commitment and remanded to 

‘the court having jurisdiction of the information or in- 
dictment. -Michaelson v. Beemer, Neb., 101 N. W. Rep. 
1007. 

103. HIGHWAYS — Care Required ia Driving skittish 
Horse.—A greater degree of care is required of one driving 
a team of horses having « reputation for running away, 
than as to horses known to be gentle.—Lynch v. Kineth 
Wash., 78 Pac. Rep. 923. 

104. HUSBAND AND WIFE—Action Between.—The com- 
mon-law disability of husband and wife to sve each 
other at law has been removed in Nebraska.—Trayer vy, 
Setzer, Neb., 101 N. W. Rep. 989. 
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105. HUSBAND AND WIFE—Curtesy Initiate.—A husband 
held tenant by curtesy initiate of land inherited by his 
wife, and as such seised ofa freehold estate; her inte- 
rest being merely a revisionary one.— Winestine v. 
Ziglatzki Marks Co., Conn., 59 Ati Rep. 496. 

1066. HUSBAND AND WIFE—Separation Agreement.—A 
change in the financial condition of the husband since 
the making ofa separation agreement is no defense to 
an action for an installment under the agreement. — 
Chamberlain v. Cuming, 91 N. Y. Supp. 105. 

107. INDICTMENT AND INFORMATION—Amendment, De- 
fective Information.—Court may set aside verdict of 
guilty for insufficiency of information, and allow substi- 
tution of a new information.—State v. Riley, Wash., 78 
Pac. Rep. 1001. 

108. INTOXICATING Liquors—Mulet Tax. Fees for Col” 
lection.—A city’s proportion of the statutory mulct tax’ 
disbursed under Code, § 2445, held not subject to deduc- 
tion for the county treasurer's fees for collection under 
section 490.—City of Waverly v. Bremer County, Iowa, 
101 N. W. Rep. 874. 

109. JUDGMENT—Assignment.— An assignee of the lega 
title to a judgment is, as to the judgment debtor, the rea 
party in interest and entitled to sue, notwithstanding the 
existence of a trust between the assignee and assignor.— 
Curtin v. Kowalsky, Cal., 78 Pac. Rep. 962 


1 


110. Jury—Challenges.—That a baliff who summoned a 
talesman to serve as a juror aftecwurds testified as a wit- 
ness for che successful party is not assignable as error.— 
Felsch v. Babb, Neb., 101 N. W. Rep. 1011. 

lu. Juny—Criminal Law, Necessity of Jury.—The judge 
of a distriet court has no jurisdiction to try the guilt of a 
defendant charged with a felony without a jury, even by 
consent.—Michaelson v. Roemer, Neb., 101 N. W. Rep 
1007. 

112. JUSTICES OF THE VPEACE—Adjournments — Where 
plaintiff procured defendant's consent to a further ad- 
journment of an action pending in a justice court, it was 
plaintiff's duty to appear before the justice and have the 
case again adjourned.—Barlow v. Riker, Mich., 101 N. W, 
Rep. 820. 

118. JUS. ICES OF THE PEACE—Judyment, Review, Ap- 
peal.—Appeal, rather than certicrari, is the more appro- 
priate remedy to review errors committed in justice 
courts —Computing Scale Co. v. Tripp, Mich., 101 N. W. 
Rep. 803. 

ll4. LANDLORD AND TENANT—Attornment.— urantee 
of the reversion heid to have accepted the tenant's at- 
tornment, and not entitled to afterward disaflirm the re- 
lation of landlord and tenant.—Winestine vo Ziglatzki 
Marks Co. , Conn., 59 Atl. Rep. 496. 


115. LANDLORD AND TENANT--Breach of Agreement to 
Repair.—Breach of a landlord’s agreement to repair 
ceiling held not to render him liable for personal injuries 
to the tenant’s wife oceasioned thereby. — Kushes vy. 
Ginsberg, 91 N. Y. Supp. 216. 

116. LIBEL AND SLANDER — Newspaper Article.—- A 
false article published concerning plaintiff, making her 
the heroine ofa fictitious story concerning un alleged 
proposed marriage, held libelous per se.—Kirman v. Sun 
Printing & Publishing Co., 91N. Y. Supp. 193. 

117. LIBEL AND SLANDER—Question for Jury.—Where 
the language of a libel is susceptible of construction 
rendering it defamatory, and of a construction render- 
ing itinnocent, it was a question tor the jury.—Lauder 
v. Jones, N. Dak., WL N. W. Rep.907. 


118. LIFE INSURANCE—Enforcement of Debtor's Prom- 
ise to Take Out Insurance.—Promise to take out policy 
of life insurance for benefit of creditor held unenforce- 
able, under Code § 3313.—Jn re Donaldson’s Estate, 
Iowa, 101 N. W. Rep. 870. 

11¥. LIFE INSURANCE—Health of Insured. — Where, 
pending negotiations for a contract of life insurance 
a material change in the health of the applicant occurs, 
the applicant must disclose the fact.— Thompson v., 
Travelers’ Ins. Co.. N. Dak., 101 N. W. Rep. 900. 








120. LIFE INSURANCE—Insolvency, Mutual Company. 
—Under terms of a policy issued by mutual insurance 
company, held, there was no liability on the holders ot 
such policies beyond the amount of the cash deposit re- 
quired.—Swing v. Hubbard, Minn., 101 N. W. Rep. 938. 

121. LIMITATION OF ACTIONS—Mortgage Foreclosure 
Who May Plead.—One who has purchased real estate 
belonging to one or more of the heirs at law of a mortg 
agor may plead limitations in bar of foreclosure, though 
each and all of such heirs are parties to the action and 
neglect to interpose a plea —flopkins vy. Clyde, Ohio, 72 
N.E. Ren 846. 

122. LOGS AND LOGGING—Sale, Standing Timber.—A 
purchaser of standing timber acquires a vested interest 
inthe land, when the transfer is evidenced by a duly 
executed instrument transferring the same and author- 
izing the purchaser to cut and remove tre timber.—J. 
Neils Lumber Co. v. Hines, Minn., 101 N. W. Rep. 959 

123. MANDAMUS—Election Contest.—It is no defense to 
anapplication for mandamus that the action has been 
enjoined, if the court which issued the injuaction had 
no jurisdiction.—Stetson v. Nelson, Ncb., 101N. W. Rep. 
1604. 

124. MANDAMUS-— Signing Municipal Ronds.—Mandam- 
us willissue to the mayor of a city to sign and seal mun 
icipal bonds duly authorized, where he is charged with 
such duty and no legal reason for refusing appears.— 
Halsey v. Nowrey, N. J.,59 Atl. Rep. 449. 

125. MASTER AND SERVANT—Assumed Risk.—A switch 
man, who was knocked from the top of a car which was 
being switched in the yards ofa railroad company by 
the corner of a freight house roof, which projected over 
the track, held, under the facts shown, not chargeable 
as matter of law with having assumed the risk.—Haw- 
ley v. Chicago, B. & Q. Ry. Co., U. 8S. C. C. of App., 
Seventh Cireuit, 133 Fed. Rep. 150. 

126. MASTER AND SERVANT—Contract of Employment. 
—Failure of an employer to answer his employee's let- 
ters received through the mails held not to estop him 
from objecting that the employee’s services were not 
satisfactory.—R. K. Carter & Co. v. Weber, Mich., 101 N. 
W. Rep. 81s 

127. MASTER AND SEKVANT—Contributory Negligence. 
—Where the work is left to a gang of workmen, the em- 
ployer furnishing sufficient materials for the work, heis 
not liable for an injury to one of them, resulting from 
contributory negligence.— Hayes v. New York, N. H. & 
H. R. Co., Mass., 72 N. E. Rep. 841. 

128. MASTER AND SERVANT—Defective Appliances.— 
Failure of a foreman having charge of ua pile driver to 
furnish necessary appliance with it and to properly ad- 
just the ropes was the negligence of the master.—Swan- 
son vy. Qukes, Minn., 101 N. W. Rep. 949. 

124. MASTER AND SERVANT—Electricity, Injury to Line- 
man.—A telephone company, allowing an electric light 
company to string Wires on its poles, must use reason 
able precautions to protect employces —Barto v. Iowa 
Telephone Co., Iowa, 101 N. W. Rep. 876. 

130. MASTER AND SERVANT—Fellow Servants.—A muas- 
ter held not liable to a servant for an injury received 
through the negligence of a fellow-servant while both 
are engaged in the master’s work.—Peterson v. New 
York, N. H. & H.R. Co., Conn., 59 Atl. Rep 502. 

131. MASTER AND SERVANT—Furnishing Driver, Vic- 
ious Horse.—A servant employed on a delivery wagon 
held not entitled to recover for injuries resulting from 
the negligence of another servant in selecting a de- 
fective harness.—Palmer y. Coyle, Mass., 72 N. KE. Rep. 
S44 

132. MASTER AND SERVANT—Negligence, Independent 
Contractor.—A person hired by defendant to paint his 
house held an independent contractor, for whose negli- 
gent acts defendant is not liable.—Francis v. Johnson, 
Iowa, 101 N. W. Rep. 873. 

123. MASTER AND SERVANT—Negligence, Injury to Em- 
ployee.—If employers, in the exercise of ordinary care, 
shouid have anticipated that asthe result of their or- 
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der, without warning to plaintiff, injury might result to 
him, they are liable.—Jensen v. Commodore Tile Co. 
Minn., 101 N. W. Rep. 944. : 

134. MECHANIC’s LIEN—Parties, Community Property. 
—A wife is a necessary party to the foreclosure of a me- 
chanie’s lien on community real estate.—Northwest 
Bridge Co. v. Tacoma Shipbulding Co., Wash., 78 Pac. 
Rep. 996. 

135. MORTGAGES —Evidence, Deed Absolute.-—On an 
issue as to whether a deed absolute in form wasan abso- 
lute conveyance or a mortgage, «a certain receipt given 
by the grantor to the grantee held admissible.—Holmes 
v. Warren, Cal., 78 Pac. Rep. 954. 

136. Morr1ons—Order to Show Cause.—Where an order 
to show caused was issued on less than five days’ ne- 
tice, without proof of necessity, it was error to proceed 
with the hearing over objection.—Schiller v. Weinstein, 
oN. Y. Supp. 76. 

137. MUN.CIPAL CORPORATIONS—Defective Sidewalk.— 
Tie fact that plaintiff knew that a sidewalk in front of a 
building which she sought to enter when she was in- 
jured was then being repaired, and that there was a 
back entrance, did not necessarily establish contributory 
negligence.—McClammy y. City of Spokane, Wash., 75 
Pac. Rep. 912. 

188. MUNICIPAL CORPORATIONS — Franchise to Tele- 
phone Company.—A taxpayor of a city cannot maintain 
a suit to prevent the city from granting a franchise toa 
telephone com -any, unless it is a wrongful squandering 
ofthe money or property of the city.—Clark v. Interstate 
Independent Telephone Co., Neb., 101 N. W. Rep. 977. 


139. MUNICIPAL CORPORATIONS — Obstructing Water 
Course.—A city held not liable for the obstruction of a 
creek by the contents of a private warehouse which had 
been erected over it.—A. L. Lukey Co. v. City of Kalama- 
zoo, Mich., 101 N. W. Rep. 841. 

140. MUNICIPAL CORPORATIONS—Sewers, Assessment 
of Benetits.—Engineer’s certificate heid conclusive that 
the assessment for sewer construction was in propor- 
tion to the benefits, as well as by area of the abutting 
lots.—Walker vy. City of Detroit, Mich., 101 N. W. Rep. 
847. 

141 MUNICIPAL CORPORATIONS—Streect Improvement, 
~<A tax for street improvement, which includes the ex- 
pense of grading the street, which was unauthorized, 
held void.—Gallaher v. Garland, Iowa, 101 N. W. Rep. 
S67. 

142. NAMES—Sufliciency of Indictment.—Proof showing 
a larceny of the property of one “Shuter” is not a vari- 
ance from an indictinent charging larceny of the prop- 
erty of one “Shutter.”—State v. Johnson, Wash., 78 Pac. 
Rep. 903. 

143. NEGLIGENCE—Fire Ordinance,— A city ordinance, 
requiring fire proof shutters on brick buildings within 
a city, imposed a duty forthe purpose of giving public 
protection against fire.—Frontier Steam Laundry Co. 
vy. Connolly, Neb., 10L N. W. Rep. 995. 

i44. NEGLIGENCE— Frightening Horses, Railroads.—In 
an action for personal injuries caused by plaintiff's horse 
becoming frightened by a steam whistle, evidence that 
another team had been frightened thereby held admis- 
sible to show the dangerous character of the whistle.— 
Powell v. Nevada, C. & O. Ry., Nev., 78 Pac. Rep. 978. 

145. NUISANCE—Operation of Iron Works.—The opera- 
tion of an iron works so es to jar plaintiff's dwelling 
house, and to cause the same tobe invaded by smoke, 
fumes and soot, held to constitute a nuisance.—Friedman 
v. Columbia Mach. Works & Malleable Iron Co.,91N. Y. 
Supp. 129. : 

146. NUISANCK— Unsafe Ceiling.—Maintenance of an 
unsafe ceiling in an apartment hause owned by defend- 
ant, whieh had been leased to plaintiff and which was in 
his exclusive occupation, was not a nuisance.—Kushes 
v. Ginsburg, 91 N. Y. Supp. 216. 

147. OFFICERS—Ollicial Bond, Liability of Sureties.— 
Sureties on an official bond are liable for a statutory 








penalty incurred by their principal by taking illegal 
fees.—Kccles v. United States Fidelity & Guar ntee Co., 
Neb., 101 N. W.-Rep. 1023. 

148, PARTIES—Defect, Arresting Proceedings.—Where 
plaintiff’s case as proved on the triai is defective for 
want of proper parties, the court may arrest the pro- 
ceeding until the necessary persons are made parties.— 
Waker v. Boorauem, N. J., 59 Atl. Rep. 431. 

149. PARTITION—Want of Title.—Where, in partition, 
question of title is submitted to the jury and found for 
defendant, the action is properly dismissed.—Kimbrell 
v. Page, 8. Car., 498. E Rep. 477. 

150. PRINCIPAL AND AGENT—Personal Injury, Kana- 
way Horses.—The knowledge of one employed to drive 
a teanr of horses t).at they are runaways is ty be impute 
to the owner.—Lynch v. Kineth, Wash., 78 Pac. Rep. 923. 

151. PRINCIPAL AND AGENT—Sale of Principal’s Prop- 
erty.—Personal property bought by an agent for his 
principal with the principal’s money cannot be sold to 
an innocent purchaser so as to convey title. —Gussner vy. 
Hawks, N. Dak., 101 N. W. Rep. 898. 

152. PRINCIPAL AND AGENT—Sale of Worthless Stock. 
—In selling worthless corporate stock through an agent, 
the principal is charged with the knowledge of the agent 
making the false representations as to the value of the 
stock.—Campbell! v, Park, lowa, 101 N. W. Rep. 861. 

153. PRINCIPAL AND SURETY — Contractor’s Bond. — A 
building contractor’s bond held not to require the owner 
to give the surety notice, on learning that the contractor 
had become indebted for labor.—Ovington v. Aitna In- 
demnity Co., Wash., 78 Pac. Rep. 1021. > 

154. PROHIBITION— Distribution of Funds.—A writ of 
prohibition will not be granted to restrain a trial judge 
from making further orders for the distribution of the 
funds of an estate without notice; such orders having 
been declared void.—Jn re Sullivan’s Estate, Wash., 7s 
Pac Rep. 945. 

155. QUIETING TITLE—Pleading, Alaska Code.—Under 
the rule that a confirmation of an execution sale cures 
any irregularity in the previous proceedings, an answer 
pleading title under such a sale, which avers acon- 
firmation, necd not set out the prior proceedings relating 
to the excction and sale in detail.—Heid v. Ebner, U. 
S.C. C. of App., Ninth Circuit, 133 Fed. Rep. 156. 

156. QUO WARRANTO — Franchise Fraudulently Ob- 
tained.—The remedy to set aside a franchise fraudu- 
lently granted held in quo warranto at the suit of the 
state.—Clark v. Interstate Independent Telephone Co., 
Neb., 101 N. W. Rep. 977. . 

157. RAILROADS—Failure to Fenee.—Failure to fence 
station grounds is excusable only to an extent suficient 
to afford the public and the railroad company necessary 
facilities.—Chicago, Bb. & Q. R. Co. v. Seveek, Neb., 10LN. 
W. Rep. 981. 

158 RAILROADS -— Personal Injuries, Damages from 
Fire.—In an action against a railroad company for dam- 
uges from fire, testimony that witness had never seen 
the engine throw out fire that way before was admissi- 
ble.—Birminghaw Ry., Light & Power Co. v. Hinton, 
Ala., 3780. Rep. 635, 

159. RECEKIVERS—Contracts, Performance. — Where a 
brewing company anda saloon keeper leased premises, 
the saloon keeper to buy his beer from the brewery, the 
brewing company was not entitled to compel perform- 
ance, where it was surety only and had been released 
by a change in the lease.—Seattle Brewing & Malting Co. 
vy. Jensen, Wash., 75 Pac. Kep. 1007. 

160 SaLEsS—Confirmation.—An absolute order confirm- 
ing asale for taxes which deprives the debtor of the 
right to redeem given by the statute and the constitu- 
tion is erroneous.— Logan County v. McKinley Lanning 
Loan & Trust Co., Neb., 1l0L N. W. Rep. 991. 

161, SALES—Lacbes, Petition for Sale of Land to Pay 
Debts.—Failure to file a petition for the sale of a dece- 
dent’s land to pay debts for seven years held to defeat 
the right, unless a sufficient excuse is given.—Grahbam 
v. Brock, Ill., 72 N. E. Rep. 825. 
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162. SALES—Rescission, Waiver.—A notification by a 
buyer of iron to the seiler to begin deliveries after no- 
ttce of the seller’s departure from the contract held not 
to constitute a new contract waiving such departure.— 
Helper v. MacKinnon Mfg. Co., Mich., 101 N. W. Rep. 804. 


163, SALES—Retaking Possession.—A note for price of 
chattels held not to show a eonditional sale, but to give 
the seller right to retake and resell, and collect from the 
maker any balance due.—Van Den Bosch v. Bouwmauan, 
Mich., 101 N. W. Rep. 832. 

164. SALVAGE—Admiralty, Parties.-- The amount of 
the award in a salvage case, which rests largely in the 
discretion of the trial court, will not be readjusted in an 
appellate court, where there has been no mistake of fact 
or application of an unwarranted rule of compensation. 
—Perriman v. Pacific Coast Co., U. 8. C. C. of App., Ninth 
Circuit, 133 Fed. Rep. 140. 

165. SHIPPING—Defective Wharf, Personal Injury.—A 
passenger who was injured by stepping into a holein the 
floor of a dock while waiting for a boat held not guilty of 
contributory negligence.— White v. Seattle, E.& T. Nav. 
Co., Wash., 78 Pac. Rep. 909. 

166. STREET RAILROADS—Injury to Pedestrian.—Ele- 
vated railroad held not-liable forinjuries caused bya 
plank left by it on the sidewalk, unless it was left there 
beyond a reasonable time.—Hedenberg v. Manhattan Ry. 
Co., 91 N. Y. Supp. 68. 

167. SUBROGATION—Mortgage on Crops.— Where surety 
on a note secured by a chattel mortgage pays it, the ow- 
nership of the note and mortgage vested in him.—Thurs- 
ton v. Osborne-MecMillan Elevator Co., N. Dak., 101 N. W- 
Rep. 892. 

168. TAXATION—Forteiture to State. — Forfeited lands 
cannot be redeemed, if already the state’s title under 
such forfeituce has been transferred to another title, un- 
der Const. art. 13, § 3.—State v. Jackson, W. Va.,'49 S. E- 
Rep. 465. 

169. TAXATION—Governwent Bonds.—The exemption 
of government bonds from state taxation does not entitle 
a bank to deduct the amonnt of such bonds from the 
value of the shares of stock assessed for taxation, under 
Code, § 1322. - People’s Sav. Bank v. City of Des Moines, 
Iowa, 101 N. W. Rep. 867. 

170. TAXATION — Intoxicating Liquors, Pharmacists.— 
Remonstrants against the granting ofa druggist’s permit 
to sell intoxicating liquors, held entitled to appeal from 
an order granting such permit, under Code, §§ 2399, 4101, 
—In re Smith, Iowa, 101 N. W. Rep. 875. 

171. TAXATION—Payment Under Protest, Rccovery.— 
Illegal taxes paid under protest may be recovered under 
the common counts.—Mjschigan Sanitarium & Benevolent 
Assn. vy. City of Battle Creek, Mich., 101 N. W. Rep. 855. 


172. TAXATION—Sale, Invalid Assessment.—The omis. 
sion to attach assessor’s affidavit to an assessment roll is 
an illegal act, rendering such assessment void in an ac. 
tion at law, but will not invalidate the assessment.— 
Douglas v. City of Fargo, N. Dak., 101 N. W. Rep. 919. 


178, TAXATION—Suit to Quiet Title.—A judgment estab. 
lishing a mortgage in a suit to quiet title held res judicata 
against a plea of limitation in subsequent action to fore. 
close.—Teigen v. Drake, N. Dak., 101 N. W. Rep. 893. 

174. TAXATION—Tax Sale, Jurisdiction Defects.—To en- 
title the owners of land sold for taxes to relief after con. 
firmation of the sale, they must show that their tax has 
been paid, or their land is exempt, or that the court 
lacked jurisdictiou.—Keho v. Auditor General, Mich., 101 
N. W. Rep. 809 

175. TAXATION—Tax Sale, Redemption.— A statutory 
right of redemption from tax sale as distinguished from 
the equity of redemption is self-executing, 'and no pro- 
ceedings are required in the courts to make such right 
effective.—Logan County v. McKinley-Lanning Loan & 
Trust Co., Neb., 101 N. W. Ren. 991. 

176. TAXATION—Tax Sale, Setting Aside —Under sec- 
t on 70 of the tax law the fact that an original ;decree for 





the sale of land was excessive owing to an erroneou 
computation of interest was not ground for setting the 
sale aside after confirmation.—Smith v. Auditor General 
Mich., 101 N. W. Rep. 807. 

177. TELEGRAPHS AND TELEPHONES — Eminent Do- 
main, Rights on Railway Right of, Way.—Railways are not 
highways, within the meaning of the provision in the 
charter of a telegraph company giving it the right to oc- 
cupy with its telegraph lines any of the highways, 
streets, and waters within the state.—Western Union 
Tel. Co. v. Pennsylvania R. Co , U.S. 8.C., 25 Sup. Ct, 
Rep. 150. 

178. TRADE MARKS AND TRADE NAMES—Similarity of 
Mechanism.—The adoption of the term “whirling spray” 
as a trade-name for a syringe, where it is descriptive of 
its mode of operation, does not preclude another manu- 
facturer from using the name “whirlspray” for a similar 
article.—Marvel Co. v. Pearl,U. 8. C. C. of App., Second 
Circuit, 133 Fed. Rep. 160. 

179. TRIAL—Case on Calendar.—Where acase has been 
placed on-the trial calendar by counsel the court is not 
concluded, but may order the cause tried to the court if 
its character requires it.—Shipley v. Belduc, Minn., 101 
N. W. Rep. 952, 

180. TRIAL—Damages, General and Special Verdict.— 
In a suit for damages from constructron of a rail- 
road track on a way, defendant held not entitled to 
judgment on the special verdict notwithstanding the 
general verdict.—Cincinnati, R. & M. R. Co. v. Miller, 
Ind., 72 N. E. Rep. 827. 

181. TRIAL—Dramatic Exhibition of Injuries.— Though 
plaintiff in an actiow. for personal injuries may show his 
wounds to the jury, it may be reversible error to per- 
mit a dramatic exhibition thereof.—Felsch v. Babb, Neb., 
101 N. W. Rep. 1011. 

182. TRIAL—Instruetion, Contributory Negligence.—A 
response to a request to charge on the issue of contribu- 
tory negligence held not erroneous in emphasizing the 
the word “contributed.”—Predmore v. Consumers’ Light 
& Power Co., 91 N. Y. Supp. 118. 

.183. VENDOR AND PURCHASER — Interest in Land.—A 
person purchasing land after execution by owner of an 
instrument conveying the timber thereon to a third 
person, and who enters into possession{withou tnotice of 
such sale, acquires a paramount interest in the timber. 
—J. Neils Lumber Co. v. Hines, Minn., 101 N. W. Rep. 
959. 

184. WILLS—Evidence, Revocation.—A testator’s decla- 
rations held inadmissible to overcome the presumption 
of revocation of a lost will.—/n re Colbert’s Estate, Mont., 
78 Pac. Rep. 971. 

185, WILLS—Olographic Will, Contest.—On the contest 
of an olographic will, contestant cannot, on the argu- 
ment, assume a different position toward the instrument 
than that alleged in the petition of cantest.—Jn re Clis- 
by’s Estate, Ca)., 78 Pac. Rep. 964. 

186. WITNESSES—Bills and Notes, Execution.—In suit 
on notes by the widow of decedent held that she was 
properly permitted, on redirect examination, to show 
why ske signed her husband’s name to certain other 
notes produced on her cross-examination.—Taylor v. 
Taylor’s Estate, Mich., 101 N. W. Rep. 832. 

187. WITNESSES—Competency, Construction of Will.— 
An executor and beneficiary under a will iscompetent to 
testify as to a conversation with testatrix on the question 
as to whether she had knowledge of the contents of the 
will.—Jn re McLaughlin’s Will, N. J., 59 Atl. Rep. 469. 


188. WITNESSES—Loss of Memory, Use of Memoran- 
dum.—Where a witness had not expressed or indicated 
any loss of memory as to circumstances detailed in his 
report of an accident, it was error to permit the witness 
to read such report.—Morris v. New York City Ry. Co., 
91 N. Y. Supp. 16 

189. WITNESSES—Use of Memorandum.—A witness may 
use a memorandum in his own handwriting to refresh 
his memory.—Heenan v. Forest City Paint & Varnish 
Co., Mich., 101 N. W. Rep. 806. 











